proposals to.move to-a : _
nomy.and explained
ow energy and eénvironmental

& also have three

ntha'r-éqa_l_s that we b_eli‘eyé_ can be

B




6 1 Our goal is that peopie and busmesses a

_ fuel and e;ectncrty at predrctabie pr

:Zuw'"'enable us to drversn‘y our fuel optrons E

--.C_hapter 6 Energ;_

-_rely on secure supplies-of energy - g

'dellvered through the market. Reliable
s energy supplies are an’ essentral elemen of.
":-fsustarnable development ' :

2 fTo achreve this we need a resrhent energy
o system, wrthout srgnrﬁcant weakn se
::-ﬂ'whrch vvorks well and which recovers qu
"_er problems oceur. This means a dlve__“
system based on.a mix of fuel type_ _
variety of supply routes, efﬁcrent intern tronali
2 fmarkets, back -up facilities such' as stor ge

~and a robust mfrastructure Developmg low.

:carbon optrons will also create opportunrtres
S further to. rncrease energy rellabrirty

Reduc:ng demand also helps energy reliabifity.
. Demand car be reduced through better:
fenergy efﬂmency (as descnbed rnf_ck apter 3

:'::also help Relrabr!!ty can also be enhanced by'~:f_ : _
' _decreasrng our dependency on rmported fossrlf_?._’_' e
“fuels; eg by investing in technologres whrch

6.4 "-"Energy relrabrllty rarses issues on a num.
. _-E,tlme horrzons We need short- term contrnge

plans against the possibility of geopolrtlcai s

e ’;rnstabrlity terronsm _major technrcal :
: fproblems and extreme weather condrtr_on

and secu(aty are used 1ntercharrgeably thrs

L85
. considered these issues carefully. The energy"_"
L _supply rlsks that we face are |mportant But‘ 2
we belreve they are manageab!e Our new
;arrangements for monitoring energy securlty

~ have given. us better information'on risks: and S

than exporter And we: need 10 rise to even T
-: ionger term’ challenges in reconcrlmg the use _--* _' o
- of energy with long-term environmental.

' obJectrves both domestrcaily and overseas

in preparmg thrs whlte paper, we. have

~ opportunities: and on the markets' response

- o them Energy markets are already

o 'deveiopments and to create a competrtrve

L :"'.market place, including through good
-Z-mternatlonai relations, ‘within which’ trberalised o
' markets WI|| dellver energy rehabrl;ty '

68
::_prrncrples

. Ethe regulatory framework. must giv'é'high'fii‘f iyt

_in future it wrii report on how |ts

L secunty

_'; l drverse sources, fue! types and tradmg :

Our strategy is based on the foHowrng

pnorrty to, reliabrirty OFGEM and the -
Government both have dutses tosecure

that all reasonable.demands for electncrty-- i

“and gas are mét. OFGEM has agreed that ﬁ:'

: _k'regulatory actwrtles |mpact on energy

routes should be promoted to avord the UK
berng rellant on too few 'nternatronal e




' Rehabte compet ‘ve an affordable supphes
. apter :Energy rellabllrty

-~ Short-term :rejliabili_tiy'iisf'sues-;.;

_ :'-of our energy policy. Competatrve markets-j'_« SRR RIS :

_' . rncentnvrse suppliers to achieve rehabrlrty" ¥ 6.9 Energy securtty is a_ _s_h__ared responsrbrhty
: For example Supphers will dwersrfy their S

- OFGEM and the Government have duties,

ST own sources toreduce their commercral - incarrying out their pnmary functron of
R risks, thus contrrbuung to wider d__r_v_ersrty © . protecting the interests of consumers, to
-~ We will continue to work to createan - -~ secure that all reasonable dernands for
o _effectwe _P0||CV and regulatory frﬂmEWO"k 0 - electricity’ are met and to secure @ drverse

_-and viable iong- term energy suppl"_
" does ‘so through for exampie setting: hcence
. conditions on industry partlczpants and the
. pnce rewews of the monopoly mfrastructure
- providers, The aim is that should energy -
- supplies be dasrupted or energy ‘demand
_ :"exceed expectatlons in ‘the: short term the
problem could be swrftly resolved

We W|ll therefore gwe hrgh prlorlty to our
new monltonng arrangements to track
' all aspects of energy reliability.

67 For the markets to work, f|rms need to be G
- confident that the Government wil allow ;'f
“ them to work Energy stipply. problems in.;
_ _other countriés have dernonstrated the rrsks
of not doing so. We will not intervene in the
e market excent in extreme’ clrcumstances, S
' 'such as to avert, as a last resort, a potentnally =

'serlous rlsk to safety

':,',;-Our perceptlon and understandrng of terronst PR
. _threats changed on 11 September 2001: : '
-:;‘-Slnce then we have: 1mproved and will - .
: r'contr"i ue to improve our contingenicy. piannlng_'._ '
~and resrilence in deailng with. maJor incidents: -
__'_Thls apphes especrally 0 the energy sector
;. which along with other areas of our critical ~
_.;:__'lnfrastr ic e'lrs wtal to the every day needs '

6 ‘!0 Energy consumers the market 'nd

renewables wrll add to the dlverszty and

robustries of" he energy system




b 114 Where short term prob!ems arlse we wrfl e Long-term c:h'al_le'nges;..f g
continue, where appropriate with OFGEM to. gt L S

;-._evaluate what has happeneq and act Sl 6.12 \ _We have analysed ctosely the issues relatmg
accordrngly For example : o R

: | l the storms of 27 October 2002 were -
© . severe in some parts of the country and
. 'many households were without electrrcrty
respense of & some of the electrrcrty
‘:_:-companres rnadequate and rmmedlately
~launched an mvestrgatron by engrneermg
" consultants into the resmence ofthe " . R
a8 | networks themse!ves and the response by _:6‘13
S e companies to the. emergency. The
- report!; published in December 2002,
'k"}:}conr'irmed 'thét’ those companies which had
e carrred out’ effect!ve network marntenance
: :and which had antlcrpated the storms weII o
j'fsuffered fewer rncrdents and reconnected =
: ;'customers more qurckly We are
i -consrdenng along with OFGEM and the -
- industry.the best means of ensuring that
“ “the recommendations made. in the report :
fare rmplemented and e

'successful deveiopment of North Sea oil and
- gas. But this will change. Forecasts vary but T
o itis commonly agreed that UK orl and gas - L
;preductlen will decline signif cantly over coming: -
| . We are currently working wrth the: i
0 maximise: the economic potentral L
_ ..f .of our Nort Sea supplres (see paragraph

_"[‘6 37) But it is still Irkety that the UK-will .

_ ~.'become a net |mp0rter of gas or an annua[
;_ - . basis by around 2006 and of oil by around-

l following the fuel protests in September . “52010 By 2020 we are 1|kely to be rmportlng

'_ © 2000 we signed a Memorandum of - L ,
' "_Understandrng with oil mdustry companres 3
the police, the Trades Union Congress the *
.2 Cabinet of the National Assembly for
. "Walesand the Scottish Executive whrch .
sets a framework to rmprove co- operatron B

dustrlal ecenomres .

gency posr—evenr rnvest:ganan '
wwwdu.go kIener dcmestac marketsrsecurrty of supplyf ndex shtmi ;



“ - already import significait proportions of itheirj‘ R :'l msuﬂ‘ clently d:verse sources of fossrl fuels
-~ ~energy needs without noticeable disruption. "1 © " We should avoid becommg rehant on too
. Import dépendency has long been a fact £l few mterraatlonal sources of 0|I and gas and
Vltfe for all the G7 countries apart frorn th_ UK
and Canada et

> World wide fossil fuel resources are; very o
"large Oll is the world's most |mportan 'uel' R
' 'ccountlng for. 40% of global primary:¢
onsumptlon ®Its share in 2020'is’ Ilkel ‘tobe
- at-a simifar level. Globally, conventional ou : E
:reserves are sufficient to meet prOJected

| _free!y are. the most effecuve way 10 help
v deliver rmore 'able energy pnces and for
o ;us to purchase.what we need at any tlm

- We explam in the fo!iowmg paragraphs how
We W|H m|t|gate these r:sks

i bi‘fef_é'ﬁvﬁiiﬂ‘_éés f-markets..-. o

ffimprovements in technology there i , 617 Norway has been and is Ilke!y to rernain a key S
. potential for oit reserves to last twice as Iong_.':' .. provider of gas to the UK, and the Netherlands

“:Provenvgas reserves would meet at Ieas - may! become a more important suppller of -

. 45yearsof demand and there remainsvast = gas to Western Furope. The world's Iargest
G 1’§=potentlal beyond this. That there isno-

----- G ts ggas reserves are to be found in Russm the
shortage of oil and gas fesources g!oball :

b - meart that suppites are unlikely. to be_ : _' 3:_-' ::gas reserves With around a thurd of the
gk Z-:dzsrupted for iong But just as today there ":"Zf : zworlds totai and has been exportmg gas
i will be risks of price shocks resu!tmg ﬁo: e ' to Western: Europe for.over 30 years wnthout L o
= geopohtlcal distuption of damage to o mterrupuon Many other countrles offer L

S lnfrastructure in the short-term. These nsks ;.':pOtEHIIEli supplles of gas lnciudmg Algeﬂa
e need to be monltored and managed "

i Interhatio'nal risks...

' ! 'Ei Mowng from bemg Iargely self sufﬁment

opments Which will enhance:'E f
on.’from the. North Sea c




6 19 Our pnonty hasto be to brmg diverse
'_Supplles on- stream and into the EU' market.;..;:j
Substanitial long-term investment.is needed. -
1o build the necessary mfrastructure For L
- “example some estimates® suggest that "
_ investments of US$’l7O billion may be ~ ':
*requlred to develop gas productlon in Rus&a

L alone to 2020. While the total sums are large
o thereis already ewdence of the market L

. ‘expanding export routes for example through“_

: '”’::j:f-;'. The prrvate sector has an mcentwe to e,
' ':fundertake the necessary mvestment but -
o given the Scale of the infrastructure = . = .0
' investmients required and the long investment 5
" lead times we will ¢ontinue to monitor RS _

Byl infrastrtloturé'dévelo’pmen’t and international
-+ . "gas markets closely and support efforts to- - 5:12.5_-53::5
~ encourage mvestment {e.g. by promoting .
stable fmancial reglmes and worklng w1th s
' IFI’ ;" to suppor‘t pro;ect fmancmg) '

' -_5-63,2_:2]The development of a.gas.« cartel amongst

o '_‘EQZO“:Companles |mportlng gas mto the UK have
i i prpelme gas and LNG producers could

a strong commercial |nterest in dlver51fy|ng _

their own risks by havung supply contracts ;§
with a number of different suppllers and: by.. =
_____ encouraglng the development of appropnate
S mfrastructure The number’ and daversuty
o of partlcrpants in'the UK gas market is also

L 'maklng a valuable contnbutlon towards




'Central America; Afnca Russ:a and the :

| *__Casplan Basin. In addltlon to conventlonal 011

o reserves there are also massive unconventional :
" oil reserves™ in Canada and Venezueia

The costs of production have faIIen rapldly ford.

_ these reserves but they. remain hsgher than
B those of conventional oil, They ; also tend to

. be of poorer quality but can be upgraded o
o :To monitor trends m mternatlonal 0I| markets;: e

'_,wali enhance our exnstlng arrangements to
o monutor oil secunty issues. Thls work wnII
L be Ied jomtly by tne DTI and_l th_e .F_C_O_._ o

: '-'@Oil stocks can contnbute 1o resmence in. the
" event of actual.or potennal supply
‘._f"jdlsrupnons But they are: uniakely ever to be

o large enough to act s a lever on oil prices.

e The International Energy. Agency (IEA)is the _ '

"5.?’: key organisation for’ ‘managing oil SUPP'Y

- -disrupnons and the release of stocks by ItS o

5_:_ members zncludmg countnes such as the
- _USA and Japan in addmon 1o EU members.
: As the proportlon ef world 01I consumed by

:.'We wnll contmue to promote good relations-f*"' '
':'W|th key exlstmg and new suppllers in the



”Wlthlﬂ the EU The energy Irberahsatlo
. :package we msugated which was agree_ by :
.EU energy mrmsters on. 25 November 2002"

round 70%" of global gas reserves are

S _approva[ by the European Parlaament) is
- a major step towards thtS It mcludes A

i uuon from productlon and Supply and i

A 10 ngdS and downstream pipelines on; L

| publlshed non dlscnmmatory terms These '

V' :;.structurai measures are. essenttal to: achrevmg e

"_‘f'properly functioning internal EU markets This - :

L awill beneﬂt:consumers in terms of pnces Gl
R :‘:_efﬁc:i:eﬁnfc; ) hou:e and service fevels.

E'f'ba5|s The UK khas' :be_en an actwe supporter

"“'_VThe d:rectxves also requnre member states to S BN and p‘dfthIpantr. The: dlaiogue has helped
_;estabflsh mdependent economic regulators - . S -|mprove mutual understandrng, Conﬂdence
fsuch as OFGEM in Great Britain - with o and awareness of Iong-term common

- E’transmissnon and dtSt[’lbUtIOﬂ access tanffs S of specific initiatives such-as the Oil Data
e D ' 'ff:Transparency exercise. As trade in energy-

'natory baSIS These Steps wall make i ew and. ems g :_and gas producer and
”col sumer countnes deepens such dralogue

s -wm become mor and more |mp0ftant

" Specific ¢ duties in relation for example oo interests as Well a ‘gpromf"tung the development

i partles ona transparent and non- ko s increases.and the mterdependence between :

préven reseeves in L e




6 34 Across departmental bourldarles we nee mto
-glve greater promlnence to strategrc energy .energy mfrastructure mvestment

Cere through rts network of overseas posts th__
: FCO will work more closely with other‘
. government departments to achleve '
.. - common objectrves in :nternatronal energy
.4'__'secur|ty Qur aims are 10 maintain strong
relations: Wrth exportfng countrles and jie]
=7 promote the benefits - to both producers an
* . consumers - of transparent liquid, and .
. lrberailsed world energy markets and’ dlverse
;_supplles of energy. Inpromoting. drversrty' we
- wilk also work to minimise the rrsk of -
3_dtsruptron to supplles from regronat d:sputes

or local mstabihty and to promote Sustalnabl
e -approaches to energy rellabrilty issues. -

fwork wrth OECD partners and the o

ound £CONOMIC development particularly

5the_Extractrve industrres Transparency

;through the FCO develop an Envrronment
fAttachés network to follow up.on the:

Kyoto Protocol and other sustamabie
.poircres extend the: Suence and’
Technology Attaf:hé-netwo_rkr.and engage
ey posts in pro'm:oting‘UK policies-and

| _fportrng developments relevant to the
.rnternat:onal oil and gas markets

35 To this end; we s will éontinue fo work 'w'rt'h” B
* consumers and producers and wrth the LTI T

ey ---Domestlc:ls,sue_s--..:__ I
mternatlonal commumty to:. U

R ) promote reglonal stabrhty and econornlc -
reform in key producmg areas; - ; f g -' ';:f potentlal risks to energy rehabrilty W|th|n the

' I lmprove mutual understandmg and the
SEE functlontng of world energy markets for" S

FESBFVGS !S ﬂOt maxrmrsed [

electrrcuty generatlon compames wril not

our sources of electncrty generatlon may
become rnsufﬁcrentiy dlverse_ o

”S'ectron'Three: S

_Energy rellabllttv f

ork wrth fFis to support ﬁnancrng for o

_among the emerging oil and gas producers in
Africa and Central Asia, for example. through

_rtrat;ve multr stakeho!der coalltlon and

6 36 An addttlon to the mterrzatronal rlsks there are’ - |

-str-ucture of our own market. These are that. R

the economrc potentral of’ our orl and gas o

rnvest in new capacrty in sufﬁcrent trme to ‘:_ ;



: 6 38 The 2002 Fmance Act mtroduced |mportant
" nd to promotlng future deveiopment of the L -'_Changes 0. the UKCS fiscal reglme It put in
_:natlon S 01I and gas reserves The sector |s S - place a Stable reglme for the future which:

‘and will: e will raise a falr share of revernue on North Sea




Sectron Three

oil producmg countnes U enables the 'Sys'tena':- respond reliably -

'h'e other advantages of polltlcal - . and quuckly to unexpe d peaks in. demand

and: competmve markets L or unexpected mterrup ns. i generatlon

skilled workforce and an _" T In 200172 the installed piant friargin in

oil and'gas mfrastructure 'ff-ij LR England and Wales was around 27%" falling

© o o around 2096 0 2002[3’8"_Cha_r_t_:6..1_beiow

~ shows the plant margin over the :
decade The declme has--bw

© plant belng mot" balled: Re
plant could be r'e't'ern
short notice and low' cost if: reqwred In future,
‘measures 1o make demand ‘more flexible, for L
_example through new‘metenng technology, -
‘may mean that a smali;'_

. the same level of security

Prant margin .

6-*-- Averdge Defnand :

.. — Peak Demand"“ i

'V = Installed Capacﬁy

1999/00 ZUGDIO'I 2001102 00,

e margin i Scotland

(Instailed Capacnty Peak

: _mpetutwe.:and. affordable supplies :
apters Energv re||ab1hty" L

tpartlydueto
tly mothballed
vice at. relattvely -

margln could: prowde -

17 :NGC:Seven Yeir Statement. 0; 99{)1911}:& F N



Whole_sale eiectrluty prlces have been Iow
recently Thus is a result of the consnderabte

_genetahon plant apart. from renewables
= _These are not market failures. They are
i roper market responses But some people

t_._;Over the next 20 years Alifiost aH our existing

_nuclear power stations will close as they end
therr operatmg lives: Most eXIstmg coal- ﬂred
, ,.power ‘Stations will aiso close as they age

-~ and as environmental controls become more
:‘&:strm'gj'e'ht There is mewtably a good deal of.

: "__uncertamty as to the type and location of

i jfstatlons thatwnll replace exnstrng capaaty as
‘market | partucupants respond to evolving price
stgnats But given current Ievels of capacity,

mciudmg mothbalied plant and eur

: provements OV@I' the comtng years we are

) 'keiy to need 5|gn|ﬂcant new 1nvestment in

6. 43 We have conctuded that the case has not _
o -'_'_'_been made for- such an tnstrument in the UK EP
" market. Thie UK market aiready prov:des
§ _.':'.f,'strong financial incentives for-suppliers to-
- contract for sufficient power. We also note
5 that expenence Wlth CMIs in other countries _

._has been mnxed Some have been ubJect t0'

incentive for 5|gn|f|cant mvestment innew o ]

- estlmated that a CM[ could mcrease costs to
rconsumers by some £1 50 mlllion per year '

6:.f44"‘ .Llcence cond;trons on NGC and_ iectnc:ty

_'Q_supplters also play an |mportant r___e-ln

malntalmng secunty OFGEM enforces

f :ilcence COﬂdlthﬂS a breach of. WhICh can
lead to flnanaal penattees of up'to: 10% of-

-'_3'turnover OFGEM can aiso moclify licence

"_Condtttons or put new ones:in place, W|th the -
'agreement of electrlmty mdustry partm:pants :

or after reference.to the Competutlon

L Commlss:on We will took to OFGEM to use
~ its powers wgorously to apply and enforce :
- _approprlate Itcence condlttons. S

645

-OFGEM has conﬁrmed that 1t con5|ders that

the current statutory framework lnctudmg

' the duties and funct;ons set-out within the
" relevant Acts and conta:ned within related
' -___K.documents such as the Grad Code, is
3 sufﬂcneht 10 help ensure the securlty of the

20 For example Natlooal Gﬂd Company has a _|cent:e condlvort to promote

s .j:_"system Through JESS22 we wull keep thls
L under revnew_ i



addatlon OFGEM has agreed to pubhsh a g 6 50 Drversrty goe_ yond a sxmple chorce of
_report every. six months on the performance = IR -fuels It retates 10 how - the fuel or energy is |
the electncrty and gas lndustnes in delivering : moved and used 'and to the range of sources
curity, detailing any issues WhiCh have given .+ for, any particular type of fuel. Additional . .-
Se to energy refiability concerns and’ sayingt o electncrty interconnectors, like the existing
_ _hat if any, actions had been taken or mlght"" S one to- France would mcrease resrhence
be, needed to ‘address’ those |ssues m future: )
hese reports will be in addition to the forward_: PN
ing secunty monltorrng roie of JESS o

A dlverse mixof . ST
-electrlmty generatlon I deC'5'0ﬂ5 i iveri
S S assessments of

the commercnat
ectrICity supphers
1€ | to' keep the dwersrty
y mix under rev:ew

;Some'peopie argue that the UK Govemment L We will conti
should specn‘_y the mix of fuel sourcesin' . - of the electn'
electnaty generatlon ailocatrng a proportlon o e
o gas, a proportion to coal and s6 on, We - _
have cons:dered this proposrt:on carefully and
5 _~have drsmrssed it, In our view Government is :
< not equrpped to decide the composition: of
the fuel mix used 1o generate electncrty

' i%Our preference is for a market framework

e .-'wrth the r_rght r_egulatory_framevyork. ‘

651 Demand for gas in the UK is h|ghly seasonal
. We have a relatrvely low level of strategrc gas

L ltaly: Thrs is' Aot of rtseifa problem provided -
. that the market can contmue to deliver -

48 But'r neither should we ailow ourselves o sufficient ﬂex'b"_‘_t_y : to meet demand,

ebpie overly dependent on any one fuel _especrally as UK gas output falls and with.it
Source actoss the whole economy or ina- - the capablhty of UK gas fields to meet short
 specific sector, such as electricity’ generatron - term.periods of high demand. Alternative -
Ctis 'ou“r view that the policies we put, forwardl:.f.'ﬁﬁ o waysi of provadmg suppiy flexibility such as-
“in this paper will encourage the long- derm T LT __new storage prOJects and flexible amport

SEIE Sectron Three:_f i
mpetmve and affordable supplies: = o
: Chapterﬁ Energv relmblhtv:"'_ Ll

'storage compared with. France Germany and: -

v}:‘:_';developrnent of new, more drverse and cleaner L contracts, appear to be berng dehvered by the 2



 Availability of Ntwk

' admmrstrat:on regime for gas and..

Monrtormgthe s:tuation

e

'Gas and electnctty networks and thelr

_ :there are provn5|ons for the appointment of
Can admlnlstrator in-the event that the
s "operator of a network becomes msoivent
" During the passage of the Enterprise Bili las
-~ ‘summer, we undertook.to consider further -~
- the.case’ for specral provrslons for gas'and e
electricity. We now propose to undertake N

of the provnsuon, |ts potential effectlveness
~and other detads ' o '

unmterrupted operatlon are essent:al to
secunty of supply In‘other utlllty sectors

a public consultatlon on the need for an

electricity networks including the scope o

'We have set out above our response to the o

secunty of supply risks we face Ail are =

- shows that it is tmpertant tor governments

: 'actions may mﬂuence market behavrours

¢ _We wrl! contmue actlveiy to mon or energy s

: ,;gathered by JESS sa gulde toissues

.._Handlmg the carbon ke
'consequences of coal frred

=the market or regulatory system or’
elsewhere (for example planmng) that may’
_be preventlng an adequate market

5\ fWhere the issues fall out5|de OFGEM s
v f‘rem‘i_t', _c!ose ioi_nt work-between the FCO

and DT[ wrll be put |n hand_to monltor :

generatlon

For most of the t:me srnce the mdustr:ai

_'revolut|on coai has been the maln source

:genefatlon prowdes around a thlrd of the R

K’ s power output.: But ina Iow carbon

_economy the future for coal must I|e in .

eaner coal techno|ogie3 Whlch can

"morease the: efﬂcuency of coal ﬁred power
§ statlons and thereby reduce the amount of

S -|mmed;ate or unmanageab!e threat. There are'_.:'} ~carbon they produce - of carbon capture and_" foopll

-rnany tnggers within a liberalised: market to o
o mcentlvrse energy reilabullty And markets are ; e
: Ilkeiy o' deliver energy rellablhty most COSt

;';f-_?storage E|ectr|cn;y generation. from-coalwill.

- become more expensive. when measures
e ::;'_ 'already agreed in the EU’ 5 Iarge combustion o
<< plant directive {to. control. emissions of o
'-sulphur droxlde nltrogen 0x|des and dust} :

‘to monitor rellabmty tncludmg how' their. own ‘.'--::_1:513-.' :.comes mto effect Plant that does not meet




6 57 if ways could be found cost effectrvely to
e :handle the carbon keepmg coal- frred
" generation in the fuel mr_x_‘\_r_v_ould offer

- _srgmf icant energy secunty and drversrty
~ benefits. Coal is easy to. store and transport

.. and can be sourced from drverse of stable o

- suppliers both domestlcally and worldwrde

- Loads.in coal-fired: Statlons can also be varled '

; 'relatrvely easily, so coal fired generatron is

particularly useful in meeting peak demand or ..

" covering for supply mtermlttencres in other

: fuels This may encourage generators to keep- o -

N some coal-fired plant so as to grve _
themselves the- capacrty to meet demand

-~ itself this woutd be unhkely materlally to
e mcrease UK energy securlty more generally

| '.'One optron is to capture and then store the

'~ carbon dioxide. The mast: promrsmg approach SRR

' _: at present Would be to: lock: the' gas away in

geologrcal structures such _asi_depleted orI and '

" gas fields. There is srgntfrca
: mterest and effoft gomg into arboh droxnde ;

capture and storage especraily in the USA _

~and Canada; where many of the technlcal

- obstacles to economic mplementatxon are. . -

:_ :berng researched The UK North Sea offers a :

B potentrally very: valuable resource in- thrs

" =:ﬁ"-respect as do other offsho" ”'eserv'oir's

L ' }Sectzon Three- .
= Rehable compeutiv and-affordable supplies: .
Chapter 6 Energv relrabalrty .

Carbon capture and storage may i

o oﬂer a promlsmg way forward...

o 659 "Carbon capture and storage (CCS) and the .

. '; potentral value of carbon droxrde nyectron for:: o
ST ;,enhahced o:l recovery (EOR} asa means of

S below The recent review of cIeaner coal

o .technoiogles shows that CCSi is currently
constrainied by a number of significant legal

and techhrca! is5ues. Measures to- ‘address

. theseare the SUbJeCt of a number of current -

5-'follow up prcyects

3 Clearer. cozl review: visww:







f 'oi:I 'rec0very;..'

6 60 Although enhanced oil recovery (EOR) has
- benefits both in terms of extending our -
' xrstlngj'ort reserves and reducrng carbon '
: emrssmns Studies by Future Energy .
: E'ZSqutrons and others suggest that EOR i is

L o : _unl_ul‘sely:_:to* icost effectrve ina time sca!e :

' Reliable; compe

©.* carbon savings an EOR scheme would offer, .

" this would also defiver:a basi nf'r'ééﬁut:ture
o ' 'to énable the delivery-o rbon. droxlde for

© later CCS as and when the technological,

7 legal and gas security ISSUES ‘are resolved.

" The infrastructure would be :1gnlﬁcantly

L _';ea5|er to fund from the ar c1pated EOR

' F it wer ‘befunded--?-:-_

. carbon ‘dIOX1d6‘ prpeime from a medrum 5|zed fv

. .coal power statlon together with onshore -
o .compressron and Welihead |nJect10n and

'~ handling, facrlm_es could cost around £1-1. 5 A

blillon The-- _dltionat 01I recovered could

- droxrde at source :

v 667 Codl

' source of the volumes ef carbon dioxide that’ e
. are Irkely to; be needed for EOR Integrated .- Sl
_'_._gasrflcatron comblned cycle power p!ants JEETE

e (IGCCS) gasrfy coal to produce: power,.
' hydrogen and carbon dlomde These offer.a..
parttcularly prom:smg source of carbon. o
" dioxide, Two schemes at Onliwyn in Wales
B and at Hatﬂeid near Doncaster are actively

O bemg developed at present and have appl:ed i

' for Section 36 plannmg consent to build

o hydrogen potentlaliy of mterest in enablmg
Cithe development of productlon scaie
hydrogen pro_|ects i :

: papers from th vvork are bemg plibished én
W, i gov uk.’energyfcoélfcct]cchapmre s.html

Coa! ﬂred power statrons offer the most’ Iakely o .

" power generatlon capacrty ThIS plant would” : '

srgnlfscant help to the researc 1and analysrs .
“of the options. There is also consrderable :
_:_mternatlonal mterest and potennaliy access
" tointernational fundlng provaded_the UK can

"foffer leadership to demonst te ome -

e ftechrucatly dlstlnctlve optlo_

663" Grven the potentrally srgn:ﬂcant strateg:c role_ i
O that mrght be played by CCS in longer-term
'_energy secunty we belleve there isa strong '

fr Secuon Thiee: -



' There may be 'Oppo'rfu'h_it'ies:: ol 'Coal mine methane e
o -f_or_ cleanér”coal t_echnolog‘ies_.-;; . isa Iegacy to be managed :

'_:“Coal will remain the domindnt generatrng fuel  6.65 _
_ “in. large parts of the developing world Such as a methane even after they are ciosed a th gh
EZ'Ch:_na and India for many years to come. UK * = - the amount of methane reduces’ over tlme -
vindustry is potentially well placed to promote Methane is signifi cantly more damaglng to
cleaner coal technologies; technology transfer the enwronment in terms of its global
_-_.and capacity burrdmg into developmg countnes = s warmmg potentaai than carbon dlox:de
-Eln the longer run it should be. possﬂale for: UK o Where it canbe captured this gas can. be
. @:;pro_;ect developers to benefit from carbon S © used to generate elecmcrty and heat thus, iy
- crédits through international trad:'ng'ijnder the - contributing to the energy. mrx and. reducmg .
| “.Kyoto Protocol clean deveiOpment‘rnechamsm . the greenhouse gas. ernlss,lons from 3
§W|th thlS in mind, we have already put in-* _': - “abandoned mines sngn:ficantiy To hefp

s place a programme of support for advanced o stlmulate the mdustry we mdlcated in'the
: -'z'tradrtronal cieaner coal technoiogtes whuch '- - 2002 budget’ that we would, subject to:
1S intended to bring forward demonstrat_o_r__ S Commission approval grant coal ming’

:'_:_prOJects that may help to showcase the methanie (CMM) ptant an exemptlon fromf e
: relevant technology more wndeiy : ' - the climate change levy - '

Detaily available-at M.ori.gw,ulgfenergyfcoaﬂé



6. 66 The Ionger term decline of methane -
R emlssmns mean that CMM electncnty

o _generation ‘will not offer S|gn|ﬂcant Iongvterm _

~ help to the reliability/diversity. of UK en”:. :

: supplles But in the short term CMM _

'presents a material environmental prob!em e

- 667 Even WIth exlstlng Ieveis of support a,
: ",,number of potential CMM eiectncnty RN
2 generanon projects will remain U!’lE!COHOI’ﬂlC.;;'__:_ :

" The carbon valuation in the EU' Emissions-
; :Tradmg Scheme is likely to prewde g
o _‘ S|gn|Fcant incentive to CMM mltlgatlon
- prajects that wolld otherwise not Justlfy S
' f._themselves The route by which CMM: may D .69 L
* be able to claim credits under-the EU - : R
- Emissions Tradmg Scheme'is expected to be B
pl’O_}eCt {as opposed to direct actlwty) based L
. We w:ll work to negotuate such an entry . S
o :.- route and in the meantlme we will w_o_r_k on_'z'_ S
o a framework for pllot pro;ects wnthm the
UK emnssnon trading scheme for _whlch SR
TI:CMM pro;ects may ¢ be ehglble The metabie _'j -




coal industry is the most effieient'in' Europe' '

It has made great strides in 1mpr0vmg _
'productlwty and has shown itself able, except:-:” g
in unfavourable’ _market condltlons o |
compete successfdliy both Wrth other fuels
: and with fmports

LBT2 Where there is: the potentia! for coa!
| they have to date been prevented by EU
- rules from seekmg government help in. domg -
o so.in 2002.we_ne_go;|ated ;he fi_eX|b|_i|_ty : _
we rec'e'ive atan EU level to correct 'thi's' R
anomaly SO that we now proposeto”~ _
o "mtroduce an mvestment ald scheme to help__" :
g - eXIstmg plts develop new reserves Where
they are economlcaliy Vlable and help
safeguard jObS e R




7. :-Ralsmg the susta:nable rate of economic | L
:growth and ma!ntalnrng mdusma] and busrness G

0 ‘ople and greater trammg
es f_or those: alreadyr in the

s _'-economy and our natronal mfrastructure O
I would not functlon But We mus a’lso ensure '

: beneflts of ilberairsed markets As EI’! other
- | -markets, v:gorous competrtron ln energy _
S strmulates rnnovat:on and ensures’ the L

..Servrce quahty and dn\(mg -dOW” p’r_‘icé

e We need to :m.alnta:n :

n com 2] |tv f : _ b
.2 To boost productrvuty a d p t i e ess SRR _competltwe energy prlces,.. :
- zweneedto : ' . R Sl TR .

| :tor represents around 4% of |

o but-is.. _requrred input to the other
L 96% To malntaln competrtrvenoss and

: : S rd mvestment ener for

;promote resource productlvrty thls wrliE R I encourage mwa ay

"'jbeneﬁt the economy and :ndrwdual e busmesses and consumers must be

”busmesses as well as increasing energy; : ..:competrtlvely prlced lnciudmg |n comparrson C

seounty and reducrng carbon d:oxude_ 'a:nd 68 COU”“ les -
'emlss:ons ' :

S kl ensure efﬂaent markets whrch delrver x
L -competltlve prices for busmess and
: ,__;domestfc consumers;

75 Vlgorous.competltron 1mproves efﬁc&ency and:- - _
e dr:ves down pr:ces Thts has aiready been '

jf?consur'ners average pnces in real terms felt :"; -
-by 10% for gas and 19% for electrlcuty L

the _second 'and fourth_ Iowest _




e thrs would strII be befow the ievel durlng

. nearly all the 1970s"and 1980s: !ndustrtal gas

: prices have already'lncreased from'a _
:_h;stoncally low Ievel in the mid 19905 The |
‘high case scenano |s that they mlght return

: ":'to'the level of the Iate 19805 To the. extent

that such an increase in gas prices reﬂects a.

‘ nsrng wholesate prrce this will also affect the.
CUK'S competrtors in’ Western EurOpe m a fu!ly -

?'hberaused gas market.

7 6 The 1mpact of the measures to promote energ

: ‘NETA was mtroduced in 2001 to replace the
~electricity Pool and-was. des;gned to brmg
:'greater efficiency to wholesale electnmty _
i?tradrng while malntammg the. operatlon of a. -
‘secure and rellable e!ectrlcrty system Under R
-NETA the bulk of electricity is traded forward .~
f'through bilateral contracts and power .
“exchanges: It also-includes a short term
'jbalancrng mechantsm to ensure supply _

. meets demand at all times NETA provides .
or.more direct competitron ln wholesa!e S
g -.electrlcrty than occuired under the Pool. -
_“Traded wholesale electrrc;ty prices are around

1:40% lower than in 1998, The market Has
fnew seen a srgmﬂcant mcrease in quurdity

- etectrrc:ty prrces and Iess than 5% to

.. household gas prices: ‘and 10-25%. to mdustnai 3

- :-electncrty prrces and 15-30% to- mdustr '
. prices’. _S_uch_prrc_e increases would not
~ translate into similar incredses in ene"r'gy ;
_A part of the pnoe tmpact reflects energy

_ effrcrency measures whrch should Iead to
: reductrons in energy use.

7.7 Assessments irke these are very uncertai
o _and it will be- rmportant to keep price impac
under review.. Much of the: |mpact is due to': g
“the. EU emass:ons tradmg scheme (whtch i
E being EU- wrde will |mpact wrdely on;
-' - 'European prlces) and is- dependent on he'_
. the. scheme develops as well as-on: the pr
" 'of carbon in the trading market, Itis -
;amportant to put these potentlal rrses _
;__context Electn(:lty prices have faflen, -
; 'S|gn1f1cantly in real terms over the Iast 20
o years to their. current historically low. lev
- :Even under a hrgh case scenario’ the pnoe

"_Our market is also - unhke Calrforma in 2000 Lo
fdynamlc Under NETA generators and a
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h ffto ensure that the market Work better and :
- that consumers have. confldence At In
".partrcular we are supportrng efforts to stamp o
_ ".:out mis- sefimg of e!ectrrczty contracts )
o 'rmprove the customer: transfe process and.

~ensu f are. c'orrected'i'- L
s kr'e that mistaken transfers a I, .there is a clearly deflned role
: rqwc - _

L for Government...: E

*.'Energywatch Wilt:afso b _seekm_ to: ensure
“that both the mdustry as-a whole and -

”'rndrwdual companres :mprove the!r

2 The role for Government in the market istoi -
-set the right competltlon and. regulatory
fframework We recognise that Competatlve
o _markets cannot deliver some wrder pofrcy _
'lobjectives We have a role:in carrectmg .1'5.:
;_market faliures rncludrng counterlng socrally o

it pr mq' ng appropnate ssgnais Wrthm
- Credlbie iong~terrn framework ' e




3. As stated in chapter 1, this white paper
demonstrates our commitment to the =

' '_rple'” of | better regu1atlon In parhcuiar

2 to engage thh stakeholders to ﬁnd out
wha they-'need from pol:cy

ve those outcomes, with a
fdr'market‘-meas‘we
to treat gulataon as the Iast optuon |f

nothmg else_wall work

and then only when it is fit for pufpose

We must: seize opportunmes
to promote enterprlse |

14 ‘Moving to Iow carbon ecoraorny also
___":f“»:;presents opportunitles for DUSrnesses to
~-:seize competitive advantage. We have

: ;establnshed anumber of !nnovatnon and

ked specmcaliy at energy |55ues For‘

B t0 Use exlstmg regulatlons where possmle:'_f_f .

::'fGrowth Teams (IGT) and some of these: have__- e

o purposes of energy mnovatlon Local Energ x
: Effu:lency Advice Centres wil also be able

xamme:what mstruments are avatlabieff: -

to advise on nat:onal soprces-of. fundmg

- We will complement this: by developlng a.

_ ' smgle web based portal for busmesses

| ) wantmg access to energy support schemesi
_'as part of a smgle know!edge bank for

Sa\nng Trust and the Carbon Trust are also

~ piloting a prolect for Small and Medlum-5|zed L

o ' 76
'to_impose new regulatlon exceptlonaliy DHEERORE

Enterprlse Energy Adwce Centres (SMEEACs) .
The PIU Called fora fundamental rewew ;' :fj [
of low carbon support progfarnmes almed

at| busmess partlcularly the Carbon Trust

. and-the Energy Saving Trust, Although
. we consrder that some of these bodles

_and programmes are too new to re\uew now e S
we will review Iow carbon dehverv S
. programmes and assemated support bodles .

before the end of 2004 in ‘the context of
a revrew of low carbon mstruments more
generally in advance of the mtroduction

3 of the EU emnssmns tradmg scheme
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Addressing skills...

We need to address skills development,
wraining and an ageing workforce in the energy
industries. The problems are widespread:

B nearly a third of sta'ﬂ":in -o’ff'shore'oil
companies are over. 45 and. only 6% under
25.20% of companies provsded no regular
staff trairung nearly 40% for smaller

| Compames

B even withou_t'n'ew build the nuclear fuel
cycle, power generation and environmental
restoration sectors are likely to need
around 19,000 graduates and skilled trades
people over the next 15 years. to replace
retirements and sa’tisfy demand in
environmental restoration”;

B the Gas and Water. industry Natlonai Training
Organlsann {GWINTQ) has predlcted that
‘there could be a major shoftage of skilied
_ gés installers in the coming years; and

[ key skills in companies buildi_n:g major
- infrastructure such as power stations and

. refineries are currently concentrated in the
- over- 505 :

'M_any' empioyers invest m train'i'ng but ﬁn'di_ng
. time and resources can be difﬂc'ui_t, particu'laﬂy
for smalter companies. Qur Manufacturing
Strategy’ emphasised the importance of a
: :'skliled workforce to a productlve and
- competitive economy - not only technicai

~ skills but also leadership. and ‘management

' :4: Skﬂis fore_s‘igh{ '_Thé ,'n:dus'try Survey, OPITO 1999

a Th'e F"ép'é& of the Nucigar sms: G}oup DTl December. '2002

{wwv.dtigoy. ukfenergy.'nuclearlskllIs."nsg shtmi). The- figure of 19,000 is

: on_ the ‘age profile that currently exists 1n the sector and the:

: 'assumptlons that the fuel cycle will reémain stabie, the ‘planned closure

: :programme of: Magnox and AGR power stations wifl proceed and that the

‘i numbers engaged in environmental restoration will double over the next 15
' years Péo aiiowance has been made.for potential few buitd.

5 The Govemmenrs Manufacrunng Strazegy DTI May 2002

. (www at | gov. uklmanufac!unngfstrategy htm}



o skills. It also. highlighted the need for a : '-.:_:__"fj".:;!t wrll cover both demand (from employers B
:_(;d_e_r_‘lfl_and led approach combmlng government ' _:;and thelr mvestment in skllls and, tramlng) e
 investment, access to best practice support g
.and increased support for the’-sc:ence base: .
This ll’l’lplleS close co- ordinat ‘_,‘_acr'oss the ~ . L
industry, in-particutar: between employers . . o f_f'f:::gDevelopment Agency the Learmng and 'j; |
i and education and training prov:ders and also _': R :‘Skllls Counc:rl Regaonal Development .

“through supply chains (especrally where e
;-seasonal shifts lﬂ Workloads are a factor)

o . j__deilver them Resources for SSCs. will T
© 1 increase to £42m in 2003/04, to £45m i

We are addressmg s:mllar SkI"S
”:ﬁ_'_2004ro and to £48m in 2005/06" +

'_-needs across the economy
19 Such problems are not energy specrﬂc SUSRRTEAS l rausrng h_e proﬁle and. attractlveness of s
“We are: already addressrng common probfems IERTREEEER '-:’_apprentlceshsps with a-major. marketmg
~across the economy® which are also relevant’ - - ... " campaign to promote Modern -

" 'to_the energy sector. In partscular weare: . . 'Apprentaceshlps A new Natronal Modern

o i .Apprentlceshlp Task Force has been set up

___nvestlng an extra £100m per year by R .':as a hl h Ievel ermplo or led body, drivin

-2005/06 through the Ofﬂce of Science L e g Ploy! y 9. S

e : : e the expansron and development of Modern -

“and Technology (OST) to lmprove L T N
; Apprentlceships so helping to meet the

the development of the UK’ $ Screnc.e - o
R : natlon s skllls needs and the asplratlons of oo
o and technoiogy skills: base _____ -

ftargeting science and mathemat:cs

: R l extendrng trarnmg for lower- skrlfed
;-teachlng ln schools to ensure that we have 3 e

e, B o workers helplng highly skilled mdrvrduals
~the right mix of teaching skills at pnmary

e S TN L to. enter the UK and encauragin take
~and secondary level and also providing - e 9ing

| - resources (mcludrng £60m between 2000
~and 2002) to modernise and upgrade T - |
cience laboratories; L “The energv sector

e ,_.'also has specnflc needs .

ﬂ up of -lnvestors ll‘l People in-small flrms

:;icommassmnmg an mdependent revsevv mtogj
. how business can draw more effectrvely 3
~on unrversnty expertrse to. report ll’l o
ummer: 2003 ' o F

\ e wrll ensure that these Cross- outtmg

ubllshlng a new skrlls strategy for: England
n June 2003 asrned at reducrng our' :
_productlwty gap w1th rnaJor competltors
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I our Fuel Poverty Adv:sory Group

con5|der|ng ways to encourage smalt 5
- to'take on apprentices and possible finks "
Rt government and Iocal authonty funded’ S
-programes and L H

 mwe. are Workmg Closefy with the mdustry s
7 and trammg providers to review the skills -
. and research capablhtres reqwred 0.
'manage more distributed generation

o0 the future, And we are Iooklng into
& o supportmg the creation of a: centre of

R excellence’ in distributed generahon which- -

L :_:W!H brlng together unrversrtxes that. have .

:w:power systems expertlse to enha Ece

o R&D capaballty :

7 21 We recognrse the mterrelahonship between
L ~skills, research and innovation:. skills tend to
R dnve mnovahon in turn innovation creates
.- more demand for new and establishe 'fskrlls .
. A healthy research base is crucial to nurturlng. _ R
*the'skills needed to manage the effectrve S

appi:catlon of emerging new energy R
'_ technologies. Not all research tramlng in our - f; T
el :unlversmes WI|| produce radlcal NewW iy 1

o -technologfes but the sk:lls and expert:se

It also mcludes the developmg SSCS for the o
Process and Manufacturrng sector and the ' S
Saence Technology and. Engineering Tralningﬁg .
Alliance (SEMTA) which will address some : '3-;_
energy related areas.

3 23 Upgradmg sknls W|II be vutal for effecttve
~“delivery of the step change in energy
= efflcrency partlcularly in the household -

‘of mplementmg and malntamlng ne
mfrastructure &

. Utlhty SSC and Iook forward to Working

....... L through SUCh an SSC prOVIded It aCh’eves
-employers m the energy sector both through e
_ _I:censed status to develop new Ways to

o -'IEVIZ_I_the evoivm SSCS and the SSDA involving " :
LA g g_ : enhance the skllis and tra[nmg of employees

worklng closely wrth employers to ensure ;



"'energy mdustry are mcluded wrthm the
emerglng SSC network whlch has recently -

C_-We need to support
actlon by others.

that, as soon as pasgiisre 'au'pan"s'arﬂ;e@

recerved a substantral lncrease m

7 26 We aim to achreve a better an'
Government fundlng {see paragraph 7 19]

approprrately skilled workforce,_ o r_neet our

-::ThIS wrll enable energy. employers o }_.__:;:; 3 o energy objectives - which mean adoptmg a

',artaculate the|r needs mﬂuence tralntng

:"'fservrce dellvery at the same tlme buuldrng
oon existing. Work ll’l t ”e. energy mdustry (m e

' I the Electrlaty Trarmng Assocratlon is.

. .of a nuclear and-radiological skills study™, © - =
R :Although there is no lmmedlate general skllls; PR We also need tO become

: W GWINTO has made proposals to address ,
o shortages of gas mstallers mcludmg a pllot f';:;:'

In-December 2002 we published the results

" in safety case production and radiological -
. protection; there are problems associated - A 7527 To achleve our ob_]ectrves w
I with an ageing workforce; competition for .

: '::englneermg and science. Sknls and B
: E;'uncertamty about the future of nuclear .
' "power. In response, a task group'is bemg
:_:forrned across.the sector to develop and
ﬂimplement a workforce development strategy 3

ommon approach that connects supply and

rrven by employers in collaborati

:_and with related and supply chaln' partners
“Innovative thinking will be ngeded, for. -

R “skills can be adapted to the development
comrmssuonlng a Skllis Foresrght Proyect; G
10 identify.the skrlls requrrements of the =
renewables. mdustry to 2010;and. . a variety of energy sectors; . Employers couid.
meet skills shortages and to assnst W|th

proyect with EAGA to dellver around 400 | successuon plannmg or tralnmg SUCh a.

qualrfied central heatmg mstallers e _-;Q.; SO

than pulllng agalnst each other

shortage, some shortages do-exist, particularty. m,ore mno"at“’e--- o

- govukfenergyfnuclear.'akjlisl‘mdex shr.ml e

xarnple to make the most of tra -sferable L
kills. Offshore constructron and englneermg D

emand for skills development Thrs‘must be o

wothers wuth ‘education and tralnmg;prowders: 8

f offshore windfarms, and. engineers. 1eav1ng;i:§:.'?' o
he armed forces can be retralned to Work in- .

"encourage older workers:to stay.on to, help L

to bund on the skills that already exrst rather o

e néed to explort S
s exustmg and develop new technologles S0
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m:of prckmg technology Wlnners but we' are i j'-: : S Adwser and a group of experts Thls Energy :
. ready to fund !nnovatron where this, can achleve R ' Research Rewew Group (ERRG) was asked
- the best results in terms of: rts pohcy ob_;ectaves T '_ to: Iook partrcularly at whether the overail e

’ We will also work to create a polrcy SR o Ievel of expendrture on research
" énvironment that encourages the pnvate o development and demonstration was oo
) 'sector to bring the key technofogres forward o - sufficient.and whether rt was berng targeted
" and play a key role in the delivery.of major " at the rrght areas,
5:;--new infrastructure. ‘OF particular importance’ .~ - s g e 5
-~ will be the move towards internalisation of -~ 7‘3_0 ;The group concl'Uded that the UKs spendmg o
‘the cost of carbon through em|55|0ns tradmg : . :.' 'should be ralsed We are mcreasmg pubhc ‘
' g _.';‘.(d'SCUSSGd in chapter 2). Tl'"S ShOlﬂd alsp spendrng on energy research, development .- .
_help to mcentavrse fow carbon mnovatlon D and mnovatron DTt spent around £40m :; R

research and technologlcaE deveiopment in oy
2001/02. We have already putin place a -~
s [ substantlal renewabies support programme'f_ o
- worth'in total £250m between 2002/03 and -
= : 2005]06 ‘We will also; as described in 7T
. chapter 4, increase the funding by a further. ... o
©.£60m in this perlod ThIS is additional to the - .-
~extra fundmg announced in the 2002 |
f Spending Rewew whlch aliocated an -

:addlttonal £38m for. energy polrcy obJectlves B
' nn 2005/06 compared wrth 2002/03 '

31 7‘§_We set up the-Carbon Trust m Apni 2001
: 'io ] c:arbon technoiogy and

‘over : 'ment 5 support for energy researc
_evelopment and demonstrat;on was
‘prepared by the Gov‘ernrn_e_n_t's Chief Scientific




Prloritl e:f and properly :_f;" i'ﬁand possubly European focus to |ntegrate
:- co- ord:nate our resources.. © - and accelerate research in thiis priority area.
i _ . e Itwill play a key role in co~ord|nating et
'.research facn:tat;ng collaboration Wrth f-' i

732 . Wé :éndorée 'the ERRG'S research .pr'i_orjt;ésl;'ﬂ_.f B

projects as Wefl as bemg a. centre of

- excellence in its own nght The: centre Wm o
i also Slgnal the tmportance the'ﬁUK attaches to .

:energy research, helping to att 'act high- =
S Callbre scientists and graduates to the sector o

- l carbon d|o><|de sequestratlon '

i '_“.I_nuc!ear (partzcu[arly_waste);_ :

:_“l solarPVf'and T L o RTIREE Ve Sy
: TR D o) __Work W|th others
§Gi ',;_'5'_._mternat_;onatly... S

. Ali these have been identified as areas in 3; f Sy

R sk g ‘ h ._:‘._A number of countnes are deveioplng tow
"W i€ 1ncrease support or researc and - :carbon technologles We need to focus on =

L deveiopment is partlcuiarly likely to resu!t in e s Where UK rndustnes can dehver

© .. step-change breakthroughs which will - “innovations before or better than others.

e contnbute srgnlﬂcantly to-carbon reductaons L But inernational coliaboration 5 ;mportant R

_;where poohng resources can encourage SURDI L
;;mnovatron at Iowest cost T SRR

R 7_;,;3:3:%;ERRG a!so recognrsed the need for further =
.- research'into social, economic and v
e f";fenwronmental factors as well as the crucial

;15.3655We are promotlng ‘an lnternatlonal mntratrve B
“to strengthen efforts to brlng science, .
_engineering and technology to bear on - :
: _efforts to slow clrmate change, mrtnally

" role of c_ross_cuttmg research, for example, in - i

- advanced materials, super-conductors, ,

. '-nanotechhblbgy and biotechnology It noted

o the rmportance of targeting support at basuc =

. " research as this is the point at which the s
o ::maxrmum number of options can be generated £

U for development and commercial applacatlon -

o We agree that bas:c research is critical o

e -sustamlng mnovation over the Ionger term._ e

coIlaborate an IEA work Il’l areas sucn as
enewables end use and fosslr fuel

7.34. Anew Energy Research Network is belng';_
developed by the Research Coungils o
'stabfl_ sh 'lnterdtscrpl;nary teams with.

xpertzse |n the smentlf“ iC, technologlcar :




- system-in the long-term, if we use energy =
more efﬁcaently and deve!op low: carbon G
technologles

‘ :'by the maddle of thus century- to t' e

. 'commercrally viable production of clean; -safe
" and renewable energy without the emission
o =;;o'r" greenhouse gases. The UKhas '
L consrderable expertise in fusion and a.
- . complementary national fusion programme
. will also be needed to maximise the beneﬁt :
from this- expertlse

s There w;ll be 5|gmf|cant new_ .
: ::_Opportumtles for investment

‘service and research capabmty in the energy :

7.38 *:The UK has a world leadmg manufacturmg, .

field and a.world-class science base: «
3 The power generataon transmrssron and s
: dtstrrbutlon equment and servrce suppiy
industry aione makes a very substantlai
.contnbutaon to the UK S economy by Wa 5,

power generatton from-an abundant fuet
‘source with zero carbon em_l_selons and

' ‘without the problems associated with Iong

| term hlghly radioactive waste We: are a long

. way from a commermal power plant but

;;mvest 10’ meet the chalienges of dehvermg
;frastructure new technologres and
soiutlons We. wrlijne_ed_ _m___the future Wrth rts-_-
long: standing. knowledg:'__and expenence of
e. K'energy scene; the UK equrpment and-_‘;

service’ su pply,:ndos_t_ry has. a'central ,ro;e o

| generatron could be demonstrated wathm
25 years glven adequate resource-
_ leadlng 1 fu{l Scaie power generation wathln
30 years. The next step towards’ this is the

constructlon of the Internattona

Ass‘essment : Technofogrca.' Dp uons to ddress Cnm e Chag
SA Repon for the Pricre Miniister’s Stra:egy Unit, December_ 2002
“fwiniaLstrategy. gov uk.fvmatsnewfwharsnew shtml) 5




§ _-to play in heipmg Us to achieve our otg]ectuves B
The whlte paper sets a clear; COHSIStent and |
" settled framework agamst which bi srness

'_can plan to- that end. We will contmue to: _
' _work with- mdustry to help. busmess move upi'i
‘the value chain and reap the commercnal '
benefits this will bring, both in t_he_UK anq S e
. abroad through export opportunitic Lot ni




~ Energy policy raises

_ We anm that as far H reasonably
"a'rahge'bf social issu_'_e'_s... din

81 Most of us take for granted belng abie o o
- thelights on. and keep our homes warm. ;3 Encouraging progres:
Bt for some ‘people, basic energy needs - théré’ Were‘S"/é'miliien |

o account for a disproportionate. amount of thel' g | '

U incomes We must ensure that as we addres
o fthe secunty enwror_tr_r_lental and competrtnveness

Sy faspects of energy policy we also take account
of social impacts, espec:aﬂy on the poorest. _

being made. In 1996
otj's'eholds in fuel

' y. Today | d{3 million. Of
these about 2 mn!luon are:vulricrable households.

ctio s-due malnly:
itor _a_r_:d mcreased

P 'beneF ts. On: current forecasts we might expect
'_Zj-economlc growth to take: ‘about 1 mllhon

“- more households fuel poverty by 2010"

o We will publish-0 rst annual progress _
:.repert on the UK Fuel Poverty Strategy shortly S

10% of the:r income to heat their homes
o adequately and affordabty the “fuel poor
e ':_,Fuel pove '_y_f_xs caused by a combmauon of L
D :factors | 'clucllng the- energy efﬂc;ency of. the e
:- o home_ fuel costs and household i nncorne )
" so-we need better energy efficiency,

ﬁcompetltwe ehergy prices and increased .
o mcome We are comm|tted to erad!catmg

€ 16 :verty Strategf pubirshed in _ (
én b "*2001 sets out pollmes for, endmg :

be achieve n thas :pnonty 'group

¥16: Scotland ras.an, .
pecpileinfuel R
uwey The Welsh ;.-

18 lstrategyz.pdf
j tlgeneralidefault asp.’



" Our recently pubirshed poircy on sustamable :
o communities’ has an tmportant rofe to play
R Our target of bringing ali social housang up
to a decent standard wrll also contrrbute o _'

8.5 Contmumg these rnitlat:ves in thelr current
': -form and at their current !evels wou!d
”remove up to another 1 mrmon vulnerabie
households from fuel poverty I:)_t)rr _2.01 )
hoUgh sorme of these wu!l already have been-'
'_removed through economtc growth ? S

:But we need to do more...

Eval'uatior\é of Wa‘rm Front in 'E:nglah'd aﬁd' -

a progress report on the first year of the EEC_' -
will be completed this year. These wrll help "
US 25555, the Impact-of the schemes and. .
thelr contnbutlon to our Fue! Poverty Strategy e
The Warm Front review also providesan '
opportunity for changes to the scheme, L
looking. ahead and ensuring the best use of _' i t targets _;we wrll work wrth the Group as-
our resourc:es in fulfilhng the Strategy RO f:'we consrder how tts recommendations '

We are also'exp!ormg new ways of tackllng':_: S
fuel poverty. Five pilot Warm Zones were -
estabirshed in: 2001 - in Stockton Sandweil
Hull: the London Borough of, Newham and
orthurhberiand brrngmg together the

dellverers of Warm Front, energy supplrers

local authorities, health officials and others to_‘
provide a'ce -ordlnated approach |n a Iocai area’.




Section Three
Refiable,. competitive and affordable supphies
Chapter 8: Energy and the vulneratile

There is a need to services as a necessary requirement for
tackle rural issues... addressing internationa development and
- : poverty reduction objectives. The recent
8.9 Most people in fuel poverty live in urban areas. DFID issues paper Energy for the Poor’
But it can be more acute in the countryside, . explains the importance of access to
where houses tend to be older, less energy affordable, safe and reliable energy services
efficient and harder to heat. Also many ~in the achievement of the international UN
people in rural areas do not have mains gas. © - Millennium Development Goals.
Oil fuel, solid fuel, electric heating or liquefied :
petroleum gas (LPG) can be more expensive - 8.12 We shall strengthen international dialogue
and less convenient. The DTl is therefore _on energy and development. We will
working with Transco to identify areas support and promote two international
where extensions of the gas network and WSSD follow-up activities aimed at
connection to energy efficient gas central - improving access to energy services - the
heating systems might be justified. We willt - Global Village Energy Partnership (GVEP},
explore options for pilot projects _ whose leading partners include the United
on gas extension. : Nations Development Precgramme (UNDP]
and the World Bank, and the EU Energy
8.10 People living in rural areas are particularly Initiative for Poverty Eradication and
dependent on cars and can be affected by Sustainable Development.

higher fuel prices and the closure of filling
stations. We have set up a taskforce with
industry on services for rural moterists to look
at issues such as the costs of environmental
measures for small filling stations and
schemes to Support rural filling stations.

And internationally...

8.11 International development also has an
important part ta play in improving energy
security in the medium to long term. We will
promote economic growth, especially pro-
poor growth, stability and good goverhance in
energy-producing countries as part of our
international development efforts. At WSSD"
in Johannesburg last year it was agreed that
concerted international action is needed for
increasing access Lo sustainable energy _'

S 11 Waald Sumnrmit o Sustainabie Develipement - See chapler 4 12 www il guis 1k 15Sues and Briefing Notes






9:1

W_e need to work with others... _

People-gave us a very clear message in the

public consultation leading up to this white

paper. They told us that they care about the
-environment and that they want to play their
“partin tackling climate change. But they need
:'practicai Eeadership and help to understand

“ what. they can-do.

9.2

We .have'sét a lead in this white paper. We

" “have set out new objectives for energy policy,

including a clear commitment to move towards
a low-carbon economy. And we have set

out new measures to deliver our objectives.

-We will need to work with others to achleve
these goals The products and services

- needed in future will depend on business

enterprise and innovation. Local authorities

* -and regional bodies are pivotal in delivering

94

change in their communities. We will
continue to work closely with the Devoived
Administrations. We will continue to need a

‘sound basis of academic research and

inforrnation Independent organisations and

-voluntary. bodies can communicate messages
- to the publac and help them to get involved in

deC|5|on makmg

And Governrnent'itself must change so that
energy policy is looked at as a whole. .

~ Our challenge is to achieve all our objectives.

together rather than pursuing them-as

‘separate streams. And this app‘roach needs
“tobe. reﬁected m the way energy markets are . -

) regulated

9.5

9.6

9.7

We need new ways of domg
thmgs in Government...

We have set out.a -chall'enging, long-term,
agenda for change_; We need to make sure
we have the institutions_i_n Government to
deliver it. '

We do not believe we need a new
organisation for this. We want to concentrate
our energies on following through the
commitments we have made, not on creating
new machinery. We have shown, during the
preparation-of this White pé_per; that with
commitmerit and effective leadership we can
achieve extremely effective. .
interdepartmental working. We intend to

‘buitd on this. The white paper itself will give

us a new focus for our future efforts in this
respect. ' '

This work cuts across traditional
departmental boundaries. To deliver the
programme successfu!ly we need to provide
a clear locus for:

# advising the Governrne_nt on.energy

security (including longer-term international
trends} and on carbon emission targets;

@ mon;tonng the tntroductlon and :mpact of

policies to dellver those Secunty and
carbon goals, A

B monitorrng perfo’rmanc’e; -

B reportlng to Mmlsters on performance _

& reporttng p’ubirciy- on performan’ce: -an_d

. B coordmatlng ACross Government on -

' mtematlonal Sustalnable energy |ssue5. '



9.8

9.9

To this end, we will strengthen departmental
analytical and strategic capabilities in the
field of energy policy. The DTi’s Energy
Strategy Unit will provide the focal point of
a network - a Sustainable Energy Policy
Network - of departmental policy units that
will be involved in delivering the white
paper’s commitments. We expect the DT,
Defra, the FCO, the Treasury, the ODPM, DFT,
the Scotland Office, the Wales Office, and
the Devolved Administrations all to play

a full part in this network. The regulators, -

“particularly OFGEM and the Environment

Agency, will also play an important part.

The primary task of the network will be to
ensure that the aims we have set out in this
white paper are delivered. This will require
the network, acting as a virtual unit, to
ensure that the Government as a whole
pursues effectively the policies_ahd '
programmes that we need to deliver all our
ob_iéctives,_ihcluding a significant stepping-up
of our international capability.

To provide a clear line of accountability for
the network, we will also put in place a new,
ad hoc, Ministerial group which will oversee
the delivery of the commitments in this
white paper. This group will be chaired

jointly by the Secretary of State for Trade and

Industry and the Secretary of State for the
Environment, Food and Rural Affairs. To
support the Ministerial group, the governance
of the Sustainable Energy Policy Network

will be strengthened with the creation ofa

Sustainable Energy Po'licy Advisory Board,

‘made u up of senior, andependent experts and

stakeholders Therole of the Advisory Board

E W|II be to prowde the Mm:stenal group with'a * .
"~ source of weH informed, mdependent advice. -
~on the approach and the work of the Network R

-‘asa whole

) Séctuon Four
Delwery through partriership
Chapter 9

9.10 T_O'enéure the transparency of the follow-up

to this white paper, the Sustainable Energy

Policy Network will publish annually a report

- on the progress being made towards the
~-aims we have set out here. This will report

on how the Government, reguiators and

industry are delivering security of short-term

and long-term energy supply, moving towards

: our_'i:n'termediat_e and longer-term carbon
* reduction goals (including those already set

out in the Climate Change Programme),
delivering our fuel poverty targets and
maintaining the competitiveness of our

'+ energy markets more generally.

9.1

We will need appropriate indicators to monitor

- progress. Government already publishes an

extensive range of energy indicators, and
these will continue to be published annualty.’

. But we need to focus on.a smaller set of

indicators to give a broad overview: of whether

overall energy policy objectives are being
delivered. Therefore, as a supplement to the

~ white paper, we will be seeking views on the

912

most appropnate indicators to focus upon.

We also need to ensure that our future
poilaes and measures take full account of
their carbon impacts, that they are

:transparent and that mformatton about them
-and about_energy policy choices is available

to business and the public in a format that

they will-find accessible: The-recently
' .updated guidance for reguilatory 1mpact

assessments includes a provision to- consider

- envnronmental impacts as part of dehvenng

- the Governments comrrntment to _ o

- sustainable development. A carbon impact
: assessment_ _W_I“ in future be an mt_e_g_r_al

" part of assessing environmental impacts.

L_I'K'.Eﬁerﬁy Sector Indicators , DTI, Decermbeér 2002

{www.dti.gov uk/energyfindexsntmiy,.



9.13

Linking to the work of OFGEM...

Government sets the regulatory environment
in partnership with OFGEM, the independent
economic regulator for the gas and électricity'
markets. OFGEM has a key influence on the
energy markets for which it is responsible.
The way in which OFGEM and G_ov_ernment
discharge their responsibilities will play a

central part in determining whether the'

environmental transformation and the

9.14

9,15

security of the energy industry we envisage
in this white paper are delivered in: practice.
OFGEM and the DTl share common statutory
duties under the gas and electricity
legislation, but have separate responsibilities:
the roles are comptementary. Our proposals.
will facilitate dialogue, and provide for a clear,
shared, understanding of objéctives. o

To help minimise inconsistencies between
our energy policy- objectlves and the
regulatory regime for the gas and electnaty
markets we need to:

& raise the profile of environmental .~
considerations in OFGEM's regu!atory
decision- makmg N

& improve co-ordination and understanding

between Government and the regulatoron

environmental objectives; and -

8 Strengtheh OFGEM's t_ransparen'cy. B

To this end we propose a: wide- rangmg

'programme of action:

B OFGEM has committed to producmg :

regulatory impact assessments mcludmg-' -
en\nronmental |mpact assessments for all -

L S|gmf|cant new policies; Thrs w:II enhance

" transparency untll there is opportunlty to' D

prowde statutory backlng for these L

9.16

assessments through primary legisiation,
bringing OFGEM into line with the
position in other areas, notably the
Financial Services Authority and Ofcom;

t OFGEM is committed to publishing
regular statements on security of supply;

ﬁ DTI, Defra and OFGEM will establish
a joint working group on relevant -
envrr_onme_ntal issues, and publish
statements of progress though the
Sustainable Energy Policy Network.
This group will build on the succes'stijoint'
group which has been established for
security of supply; and

E we shall revise the statutory guidance
on social and environmental issues
in the light of this white paper makmg
the gurdance more specific.

Many of the detailed rules for the electricity
and gas markets are set in codes rather than
in legislation or licence conditions. Industry _
code panels-advise the regulator on proposals'
for modifications. OFGEM then makes
decisions on code modifications. in makmg -
its decisions OFGEM s nat bound by the o

panels’ advice. We wull

B seek to strengthen the code panels whtch '
advise on code revisions by ensurmg '
they include people with expertlse |n 3. o
renewables and the envrronment .

B work with OFGEM to strengthen the

transparency ; and accountabllrty of the

code modifi catlon process. OFGEM a!ready .
publish reasons where. they do not accept . -

the adwce of the mdustry code pane! and g

§ also consuit ona range of further e,
h measures, mcludmg whether it would be . i :
approprlate to provrde for appeals agamst y :f. T
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9.18

OFGEM decisions on certain code
modifications. This consultation will take

place within the wider context of a.House =

of Lords inquiry into the accountability of
regulators.

It has been érgued that we should introduce
a power of direction over OFGEM. We

believe that'in_dependent ecohomic régu_lation .

delivers very significant benefits. Although a
power of direction would allow the
Government to have a direct impact on
regulatory decisions, we consider it would:
undermine the independence of the
regulator, and politicise the regulatory
process so.as to cause unacceptable levels -
of uncertainty in the markets.

We must also work closely with -

the Devolved Administrations...

We will continue to work closely with the
Devolved Administrations on energy policy
objectives, in particular through the new
Sustainable'Enérgy Policy Network. We are
ehco_uraged.that the Devolved Administrations
are developing strategies and targets on

“devolved aspects of energy policy.

~ In'$cotland, t
 to aising ifie ov
- gerierated fromt

2010 (including

Section Four

Delivery through partnership

Chapter 9
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9.20

Regional and local leaders...

Local authorities and other local bodies,
regional chambers and Regional Development
Agencies (RDAs) make deci'sions that are
vital for energy poIiCy' for‘example on
planning, regeneratton and development,
procurement, housing, transport and
sustainable development. Specific examples
are set out throughout this white paper.

In future there will be greater emphasis on
local and regionai' approaches in delivering
our energy objectives. Local authorities
have a growing role as community leaders.
Elected'regional'as'semblie's will provide

 additional political leadership®.

We already work With'local and regjional
bodies in England on energy.issues - for

example, on energy efficiency. We will buitd
‘on this to develop a new package of -

measures to promote national ob;ectlves

through local and regronal decision-making.

This will enable local and regional priorities
to be better reflected in national policy.
Over time a more proactive role will be
developed for local and regional bodies in

~ energy policy.’ Local policy is devolved and |

'.'_';9.21

the Devolved Administrations will wish to
consider whether to take action in their
respective areas.

Several regions already have energy or:. .
renewables strategies. We propose to build

‘on these by taking steps to ensure that a'.

' 3strateglc approach to energy is developed

and lmplemented in each reglon Ideally

in regtons that choose to estabilish them. -

-The-approach Buitds on polacy set out in the récent whlle paper on regloVna?
_governance Your Region, Your Choice:. Hewfa.'rsrng the English Regtons :

Cm 5511 HMSO May 2002.

9.22

this strategic approach will be integrated
as appropriate into existing strategies.
We expect that it will: -

£ set out a strategic vision of the |nteract|on
between. national energy policy and
specific local and regional concerns;

E include regional targets {such as for
renewables and energy efficiencyl
negotiated between the region and
national Government; o

& set out an action plan showing how
‘regional bodies and local authorities
' intend to help to deliver objectives on
energy through their various roles and
functions; ahd

B act as a contr:butlon by the region to the
development of natlonal pollcy

We expect _this strategic approach to be
developed by a partnership of regional '
chambers, RDAs, Government Offices in the
Regions (GQs), local authorities and other
stakeholders, such as businesses, unions and

 voluntary groups. Its objectives will need to

be delivered by all these bodies working

-~ closely together. In the longer term elected

_ _reglonal assemblies will take respon5|b|hty for

leading, the work where they are established.
We will consult sho_rtly_ on detalled.prop_osals.
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RDAs' role as the drivers of regional
economic development means that they can

~make a significant contribution to meeting
the energy policy objeclives set out in this

. white paper. In particular they will have a key
" role in implementing a strategic approach at

regional level, and the Regional Economic

Strategy will b_e a key driver in its

- development. We will therefore lstrongly

-encourage RDAs to play a key role in the

delivery of energy policy objectives at

“regional level. We will also support them in
helping to develop their understanding of .
the implications of the white paper for their

B region and in identifying speclﬂc actlons

they can take to meet its arms

Many local authorities ahd regional bodies
are already developing innovative initiatives

and strategies that.go beyond their statutory

~functions. in the longer term.we want to

~ see more taking such a pro-active role..

‘The Sustainable Energy Policy Network
will have a remit further to develop_ the :" =
partnership with focal and regional bodies

on energy issues. In addition we will'-

establlsh a new beacon counclis theme

ﬁ urge local authontles to glve energ '_ LT

"v:deve!oped at reglonal Ievel

on sustainable energy to promote
_lnnovatlve local approaches on -

generatlon and demand—5|de measures, .

B promote energy efficiency and the roII-
out of new technologies as areas in

~ which local authorities can consuder Local ST

Publlc Service Agreements

issues priority at a strategic: fevel, for .

example, through thelr Commumty Pians'_ ;:

and Housing Strategles, consustent wrth
_the new strateglc approach to be e

Section Four )
Dehvery through partnership
' Chapter 9.

& encourage local authotities to take the

lead, acting as catalysts for change,
developing and facilitating cross-sectoral -
partnerships and providing advice and -
encouragement '

. review exlstmg guidance to Energy

Conservatron Authormes on complymg

_ with the requirements of the Home -

Energy Conservatlon Act;

; con5|der wnth the Local Government:

Association (LGA) whether at the next
review to include energy as a shared

' Centra!'—looal priority; and -

. consult on arrangements to collect and-

make available data on the pattern of
energy usage in local areas, to enable

“local authoratles and reglonal bodies to .

target actlwty more effectively.



4 wwwumitek.com : : 6 wwwiglbgovuk!pohcy.'\n‘\loklng mr.ru htm R

B wwwoursouthwestcom Reglonal Sustalnablllty page o 7 wwwielcestergov uk
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Business can help...

Many of the measures set out elsewhere in
this paper are designed to encourage action
by business in general, as well as by
companies in the energy generation,
distribution and supply industries. Companies
can also encourage action themselves - by
reporting publicly on-their own performance
for instance, and by encouraging their '
customers and stakeholders to act
thernselves. For exampie:

# we have aiready. called on busrnesses to
reporl on their environmental performance
including greenhouse gas emissions,-and
have produced guidance to help them.’
We have put forward proposals in the
Modernising Compahy Law white paper
that would require leading companies to
report on environmental issues where they
are relevant to an understanding of the
business. We have appointed an
independent group of experts to prowde

- guidance on how directors:can assess
whether an item is mate’rialzand would have
to be: included in the annuai report and

B businesses can encourage their customers

to be energy efficient.” Energy suppliers for -

~example are required to offer their customers
incentives to encourage e_nergy_efﬂcrency
and should proVide- information about p'ractical
lsteps to reduce energy- consumptron
Retailers are working within the Energy -

Efﬁcrency Partnership on-how to- promote -

' more efficient products to consumers -

:The greenhouse gas emlssrons gurdance and other: repomng gurdelmes
Care avallable: at WWW defra. gov uklenvrronment.'envrpf ndex htm

: The' Modernrsrng Company Law white paper is avarlable at : o - -

. dti-gov, uklcompanresbriiﬁndex htm

9.26

: Sectron Four.
Delrvery through partnership
e S Chapter 9_

Developing a consistent

~and coherent message...

Our consultations featured a strong message
that there should be wsder and more '
sustained pubhc debate about energy policy.
We can facilitate that at _both national and

“local level. This means consultiig abolit key

o decrsrons and reachrng key stakeholders on a

9.27

regular basis. It also requires an effectrve and
con5|stent Jjoining up of the messages on
energy across Government

The new Sustainable Energy Poircy Network
will accordingly bring together a.cross-
sectoral group of interests to agree on
consistent and coherent messages on the
vision set out in this white paper

It wilt include the Small Business Service,
the Energy Saving Trust, :E.nergywat_ch, the

- Carbon Trust, the Low Carbon Vehicles:

Partnership, non-Governmental organisations
and business groups, the Environment
Agency and others. '






Term

. Definition

Balancing mechanism

"~ Biomass

British Electricity Trading’

& Transmission

- Arra ngements (BETTA)

Capacity Margin

Instruments (CM)

Carbon capture

‘Carbon credits

. Carbon emissions trading
. scheme/carbon trading .

©.'Carbon storage

e g :C_a_rbo:n Trust

‘The mechanism used by the National Grid Company to. balance

: 'the supply and demand of electricity.

- Biomass is anything derived from plant or animal matter and
includes agricultural, forestry wastesfresidues and energy crops;_

'._lt can be used for fuel dlrectly by burning or extraction of -
'combustlble oils.

Arrangements to create a single wholesale electricity market

for Great Britain.
N -‘A mechanism such as a capacrty obligation that requires electricity -
¥ .mdustry participants to provrde a defined level of generating capacity.

" Removal of CO, from fossil fuels either before-or after
- .combustion. In the latter the CO, is extracted from the fluegas.

‘A credit or permit arising from a greenhouse gas emissions

reduction scheme, such as emissions trading

A scheme in which greenhouse gas emissions are controlled by
‘setting a cap on total emissions and allowing the market sector(s)

' - to reach an economically balanced response via trading of .

'_;"emiSsions atlowances, Aflowances are allocated initially, perhaps = -

. througha free distribution or through an auction, and the total
_ '_'aﬁocatuon is adJusted (capped) periodically.

'3The Iong ‘term storage of carbon or CO, in the forests,
- :sons ocean, or underground in depleted oil and gas reservonrs
: :coal seams and saline aqurfers Also referred to as engmeered
o carbon sequestratlon Carbon Capture and Storage can’ be '
' :;--r_efer_red to as CCS
' f'j.An mdependent not for prof:t company set up: by the Government' S
. with support from: business to encourage and promote the " o
= :33deve!opment of Jow carbon technologres Key to this aim s its L
L ' i:support for UK: busmesses in-reducing. carbon emrssrons through L
- jf}fundmg, supportmg technologlcal mnovatlon and by encouragmg -
E -:more effrcuent worklng practlces :
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CCGT

C_Iimat_e'Ch'_ange Agreement

' Climate Change Levy (CCL)

: Cli.m'ate-(_:hange Programme

CM_M'p.Iat‘i_t

co,

COGENT

' Cdmbi'neczl Heat and

Power (CHP)

B -'-'Cornnfl.u.jnity Energy
Programme’

~ Combined cycle gas turbine - a gas fired electricity generation plant.

“An agreeme'nt between the Go_vemr_'nent'and-a business user,

‘whereby a reduced rate of Climate Change Levy is payable in
return for a commitment by the user to achieve certain. '

- pre-determined targets for energy usage or: carbon emissions.

A levy. appied to the energy use of ali_'non;dom'estic sectors.
Subject to.certain exemptions and reductions to encourage

~energy efficiency.

Pu,b_lishe'd in 2000, sets out the Government and Devolved
Administration strategic approach to tackling Climate Change and
meeting the UK's Kyoto target of a 12.5% reduction in
greenhouse gas emissions from 1990 levels by 2008-2012 and

N the__do_r’nestic goal of reducing CO, ern_issi'ons-by 20% by 2010.

Coal I\/ilne Methane plants generate electn(:lty and heat from
methane that is emitted from disused coal mines.

Catbon dio_xide' (a greenhouse gas).

: ..Sector Skilts Council for the oil and gas extractlon and chemical
_ manufactunng sector.

- CHP isl the simultaneous generation of usable heat and power
o (usually eIectncaty) ina scngle process, thereby d|scardmg less
- wasted heat o

A £50m, 2 yea_r capital grants programme (2002-04) offering funding,
information and support to Local Authorities, Registered Social
~Landlords, Universities, Hospitals and other public service
: orgamsatlons for the refurbishment- of ex15tmg and installatlon of -
Cnew commumty heatmg Schemes Operates across UK andis
. Joantly managed by the Energy Sawng Trust and the Carbon Trust

on behaif of Defra



Definition

Term

~'Decent standards’

Defr'a'
DETR
DFES
DFID
DT

‘Distributed generation

Distribution Network
Operators {DNOs)

EAGA

:-_ Embedded generation

ENERGIE Programme

A _;Enetgy Cha'rit_er'T_rea_ty' (ECTY '

Set by ODPM, the decent horne standard is a n’iinimﬁm standard -
that all social housing in England should achieve by 2010.

A decent home is one that is wind and weather tight; warm and -
has modern facilities. Similar standards apply in‘the DAs.
Department for Erwvironment, Food and Rural-Affairs. -

Former Department of the Environment, Transp'ort'and_the Regions.
Department for Education and Skills.

Department for International Development.

Department for Transport.

Electricity generation usually on a relatively smail. sCaIe thatis
connected to the dlStFIbuttOﬂ networks rather than dlrectly to the-
natlonal transmlssson systems

Companies that are r.espon_sible for operating the networks that -
connect electricity consumers to the national transmission system |

and provide interconnection with embedded generation.

The Eaga Partne_r:s_hip marnages fuel poverty programm_es on

~ behalf of the Government and Devolved A_dmi’nistrations._-

* See distributed generation,

An EU programme _suppoft_ing research, development and '
demonstration aimed at delivering cost effective solutions to key

‘energy reia'ted proble‘ms on a European scale. In particular the-
'alms are to mlnlmase the environmental. impact of the productlon S

and use of energy andto mcrease the share of new and

Tenewable energy sources in EU's energy balance

See www.dti. gov uk/entfenergle/mdex htm

: _energy products between Contractlng Partles and sets a standard
for non- discnmmator_y access 1o energy supphes ' '
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' Energy Efficiency
Advice Centres

Energy Efficiency
Commitment (EEC)

- Energy for the Poor Initiative

Energy intensity
 Energy Research Network

B Energy Research Review
 Group (ERRG) '

":-'_'.':_':-5""_'-|.‘:.nefgy_'5'a_\_fing' Trust (EST)

"'::':::_'.Engineering & Phyéice!. R
1. Seiences Research Councrl' -
o (EPSRC) '

Network of centres across the UK providing free, impartial
and locally relevant energy_'efficienc_y advice to householders and -
small businesses. Call free on 0800 §12012.

‘The Energy Efficiency Commitment (formerly known as Energy

Efficiency Standards of Performance, EESoP) is an obligation
placed on all domestic energy supphers to achieve a specified
energy savrng target through the installation of energy efficiency
measures in homes across Great Britain. At least 50% of the
benefits are focused on disadvantaged households. A simifar
scheme (Energy Efficiency Levy) operates_ in Northern Ireland.

An EU initiative focusing on poverty: e__radica_tion in developing

countries by improving people’s access-to.adequate, affordable
and sustainable energy services..

Energy consumed per unit 'contribution'to Gross Domestic
Product, ie for business sectors it is the energy per unit Gross
Value Added. The equrvalent for the domestrc sector is energy

‘consumed per household.

A new network being developed by the Research Councils
to establish interdisciplin'ary teams addressing all aspect

of energy research (screntrﬂc technologrcal social, economic
and health. rmpacts)

'A group of experts set up under the chalrmanshlp of the Government s
_Chlef Scientific Adviser. The Group was assembled to review '
“.Government support for energy research, development and

demonstration as an input to the PIU’s Energy Review. The report

of the _Group _Was publr_shed on 14_. Fe_bruary 2002.

.The Energy Savrng Trust is an rndependent not-for- proﬁt organlsatlon
- set.up and. largeiy funded by the Government te manage a number
-~ of programmes o improve energy efﬁcuency partrculariy in the
' '_domestrc sector S

_ The UK Governments Ieadmg fundmg agency for research and
trarnrng m engmeenng and the physrcai scrences e



Term

Definition

Enhanced Oil Recovery (EOR)

Environment Attache Network

EU 6th Framework
Programme for R&D

EU Data Transparency
Initiative

~ EURATOM Programme

EUREKA programme

European Emissions
Trading Scheme

~Extractive industries
Transparency Initiative

FCO
FGD

-~ Freight Facility grants

Increased production of oil from an oi! field, 'brought about
by injecting gas (eg CO,) or water to-raise the oil pressure
and force more oit out.

Network of Environment Attachés at British Missions Overseas.

The European Framework programme supports R&D projects
across a range of science and technologies. The 6th Framework
Programme ‘will start during 2003 with a Iarge emphasis on
renewables.

This was arinou'nced by the Prime Minister at WSSD to increase
the transparency over paymerits by companies to Governments
and'GoVernment—linked'entities, as well as transparency over
revenues by these host country Governments.

European Atomic Energy Community.

Established in 1985 by 17 countries and the European Union to
encotirage a bottom-up approach to technological development
and to strengthen the competitive position of European

compames on the world market.

The EU emissionS'trading scheme, to be introduced in April 2005.

‘See the section on 'Carbon emissions trading-scheme’, above.

" The Extractive Industries Transparency Initiative was arinounced

by the Prime Minister at WSSD, Johannesburg in September 2002,
Its aimis to rncrease transparency over payments by companies to
Governments and Government-linked entities, as well as
transparency over rev_ehues by host country Governments.

Foreign a_nd._CommohWIe_al'th Office. -
-'F_u'ei Qas.'deeUiphL'_l.riS:a:_t_iOn.'_ _ |

Government grants that are given to ass:st taklng frerght
' ;movements from road to ranl or shrp U
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Fuel cells

Fuel poverty

GLA

Global Village Energy
Partnership {GVEP)

Government Offices (GOs) '

Greenhouse gases

Grid Code_s

Hybrid vehicles

T Hydrogeneration

*Hypothecated revenue

e G

Fuel cells produce electrlt:lty from hydrogen and air, with water
as the only emission, Potential applications include statlonary
power generation, transport {replacing the internal combustion
engine) and portable power {replacing batteries in mobile phones).

“The common deﬂnltron of a fuel poor household is. one needing

to spend in ‘excess of 10% of household income to achleve
a satisfactory. heating. reglme (21°C in the living room and 18°C
in the othier occupied rooms). '

Greater London Authority.

{.aunched at the WSSD, this is a 10 year programme.to .-
reduce poverty and enhance sustainable development through
the accelerated'provision of modern energy services _to those
un-served or under-served. :

There is one Government Office in each of the 9 English regions.

Their role is to act as the Government's eyes and ears in the regions,
communicating the Government's messages and ensuring a reglonal

input to the pollcy making process at the centre.

Gases which contribute to global warming. .

The industry codes that govern the technical _in_terface b_etw_een '
the users of the electricity transmission systems and the

- transmission licence holders. Under a GB market the codes wrlf

be amalgamated mto a snngie code.

Vehlcles wh:ch use batterres or fuel celis as part of their power

“source in combination with a traditional internal combustion
'engme (ICE). Allows the ICE to be used Wlth Iess energy Ioss

and has overafl greater eff uency

-Elect_ricity g’ener_a_tic_in ihvolving the use of water to turn 4 turbine. =
Tax revenue that is raised for-a specific expenditure purpose. .

- '|nterd-epértmént_al 5ﬁaiystsf- arotp.



- Definition

CIF

IMO

Term
Inté,rnational Financial institutions.
- “International Maritime Organisation.

Integrated Gasification
‘Combined Cycle (IGCC}

International Energy .
~ Agency (IEA)

IPCC

Joint Energy Security of
' S'u'ppl_y (JESS)

Kyoto Protocol

~Learning & Skills
Councit {LSC)

LGA

‘Liabilities:

'Lique'fied.NaturaI-Gas (LNG) -

AGCC plants initially gasify the raw fuel input, before passing the
- so-called synthesis gas through a conventional combined cycle
-'Set up. IGCCs can be designed to use arange of raw fue! inputs,
‘including coal, oil products and wastes.

Ah.autono_mous body. established in 1974 within the framework
of the OECD, to implement an international energy programme.

Intergovernmental Panel on Climate Change.

~The JESS Working Group, set up.in July. '2001_, has brought

together DTI and OFGEM to monitor.the security of energy
supplies as part of an initiative 1o keep the re‘ti_abiii'ty of energy

- supplies under ongoing review.

A Protocol to the UN Framework Convention on Climate Change
(UNFCCC) agreed in 1997. Developed nations are required to cut
overall. greenhouse gas emissions by an average of 5.2 per cent

below 1990 levels over the period 2008-2012.

' The Learning and Skills Council is .respons}ble for .funding-and' :
- planning education and training for over 16-yéar-olds in England. ~~

Local Government Association. -

__The costs involved in: decommlssmnmg the’ processmg long
term management storage and final. dusposai of waste matenals
. and spent _fuel, and the enwronmental _r_e_r_nedlat;on of. nuclear S|tes.__

-When natural gas is cooied o a temperature of approx:mately
~-160°C at atmosphenc pressure it condenses to a liquid called -
_Itquefled natural gas (LNG) Natural gas is composed prlman!y of -
~~methane {typically, at least 90%) buit may also conta;n ethane
- propane and heavaer hydrocarbons .::'-' S L
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| Liqu_efie_d Petroleum Gas (LPG)

Low Carbo_n Vehicle Partnership
Major Infrastructure Projects

- MARKAL energy model
Micro:CHP -

MIC
Mtoe

" Market Transformation
Programme (MTP)

. Gas usually propane or butane, derived from oil and put under

pressure so that it is.in liquid form. Often used to power portable
cooking stoves or heaters and to fuei some types of vehicle,
eg some specially adapted road vehicles and forklift trucks,

An action and adviSory group, set up early in 2'003 -to bring
together all stakeholders in the UK's shift to clean low carbon
vehicles and fuel. - -

Projects such as interconnectors, which typically involve a
substantial investment over-a number of years to construct and
bring into operatlon

A model 'who'se_'main_c_harat:-teristic’ is the proceSsing of detailed
bottom-up data in order to meet pre-determined energy demand
at the. lowest cost. its emphasrs is on analysrs of the Ionger term

‘potential for new technology uptake.

CHP (as above), bu’t in Very smali scale, typically below 5kW
electrical output, applications (g in the residential and
commercial sectors} 1t is likely to operate in piace of a domestic
central heating borler -

~ Million _tonnes of'_Car_bo_n. }

Million tonnes of oil equivalent.

A Government programmie that aims to bring forward products,
systems and services which do less harm to the environment,
using less energy, water and other resources. The MTP provides
strategic support to a growrng set of product pollcres that aim
to encourage resource efﬁcrency through supply -chain- measures

-such-as relrable product mformatron rarsrng mlnrrnum standards

and encouragmg best practrce

M_eg'a' Watt ..-'_a;'measur;e :o_f ;p-ower‘, one miﬂion 'watts, o

| _Mega Watt hour one thousand kWh A 1 MW power generatmg
“eunit runnrng for'_l';hou " sproduces 1- _M_Wh of electncal energy
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o Definition

-~ NEPAD.

- New Electricity Trading
Arrangements (NETA)

New HEES {Wales)

- ODPM
OECD
. OFGEM

OPEC

- Photovoltaics (PV)

PIU

¥ Regio_nal cném'bete_ _

~The New Partnership for Africa’s Development.

New Electricity Trading Arrangements - in England and Wales these-
arrangements replaced 'the pool’ from 27 March 2007, The - |
arrangements are based on bi-lateral trading between generators,
suppliers; traders and customers and are designed to be:more . .
efficient, and to provide greater choice for market participants.

A scheme for the provision of energy efficiency improv'e_ments,

in Wales. The 'Basic’ scheme offers a range of insulation and -

basic heating improvements. ‘HEES +' offers gas or electric

central heating and is available to households containing lone -

parents, sick or disabled persons and those over the age of 60 in:

receipt of lncome Support Housing Benefit, Council Tax Beneﬂt

and income based Job Seekers Allowance.

' O’ff"ice _of the Deputy -Prime Minister.
.Organisation'for Ecohomic Cooperation and Developrnent'.

Office of Gas end.EIectricity.MérketS.

Or-g_aniéa_tion' of Pettole_um_ ':Exporting Countries.

The direct conversion of solar radiation into electricity by the

interaction of light with the electrons ina semuconductor :

: -dewce or cell
'Per_fo'rmance- and_-lnnbVé_t_i_on _Uni:t (now the Strategy Unit).

: A P!annmg Pohcy GUidance note for England PPG22 covers
: renewable energy and the plannmg system The gundance notes
are in the process of bemg rep aced by Publtc Plannmg '
' --_’Statements (PPS) '

R_o_y_ai 'Comr'nisi_'s_i_o_n Q‘-n 'Ejnt'l_'ironment_él -chlluti_on. B

_' '_tn each Engltsh reg:on out51de London there is a voiuntary mu!t1
' party body wnth members drawn from. Iocal govemrnent and the -
socnal economlc and enwronmental sectors in the reg:on
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Regional Development
" Agencies {(RDA)

Regional Selective
Assistance {RSA)

Registered Social Landiords

- (RSLs)

Renewable energy

Renewable Energy and
Energy Efficiency
Partnership (REEEP)

Renewables Obligation _

“Renewables Obligation
Certificate (ROC)

- The agencies aim to co-ordinate regional economic development
- and regeneration, enable the English regions to improve their

relative competitiveness and reduce the imbalances that exist.

~ within and between regions.

RSA is a discretionary grant which provides assistance towards .
projects with fixed capital expenditure over £500,000 and which

will create or safeguard employment in assisted areas,

~ RSLs are non-profit making bodies.run by voluntary committees

who provide rented accommaodation at an affordable cost, Some

- also provide homes for sale through special schemes to help
. people on lower incomes become homeowners.

Renewable energy includes solar power, wind, wave and tide,
and hydroelectricity. Solid renewable energy sourges consist of
energy crops, other biomass, wood, straw and waste whereas

‘gaseous renewables consist of. Iandfill gas and sewage waste.

An international partnership to promote the growth of renewable -
energy and energy. efficiency systems Iaunched by the UK

at the WSSD

-.Th'e' obiigation placed on licensed eiectricity_suppiiers to deliver a
' 'Speciﬁed amount_ of their electricity fr_or_n eligible renewable sources.

- Ellglble renewable generators receive Renewabie Oblrgatxon
:"Certlﬂcates (ROCs) for each MW of electricity generated.
- These certificates can then be sold to suppliers. In order to fuffil
. their oblrgatuon suppiiers can elther present. enough certificates
o _:_ 'to cover the requrred percentage of their output or they can pay

a buyout pnce of £30 per. Mwh for any shortfatl Atl proceeds

- from buyout payments are recycled to supphers in proportlon to _' -

o the: number of ROCs they present

_ Regiohalf Economic
* Strategies (RES)

_ _' ' "Produced by RDAs wrth partners, and stakeholders |n thelr regron.'
o These docurnents set out the framework of reglonal economac -
- pnonttes wh;ch gunde the actwrties of organlsatlons promotmg
o fregronal economlc development and are rewsed at Ieast every -

e _.;three years R o
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Science & Technology
Attaché Network

Sector Skills Councils {SSCs)

Sector Skills Development
Agency (SSDA)

Srmall and _Medium-Sized
Enterprise Energy Advice
Centre _

SMEs

Sustainable Development
Commission

UK Em|SS|onS Tradlng
Scheme

UKCS | '_ '

UN Framework Conventlon on

'Clqmate Q_han_g.e (UN_F(_I_CC)_

Network of Scrence & Technology Attachés at Bntlsh MlSSlons
Overseas : :

SSCs are mdependent UK wide orgamsatlons developed by
groups of influential employers in.industry or busnness sectors
of economic or strategic significance, to tackle the skills and
productivity needs of their sector throughout the UK. - )

The SSDA funds, supports and champions the new UK- wide
network of influential employer-led SSCs to promote effectrve

-working between sectors.

The Energy Sav_ings Trust together'wit_h' the Ce'rb_on Trust.has
launched a new service called Action -E'nergy'to.give__ advice to
Small and Medium-Sized Enterprises.

Small and Medium-Sized_ Enterprises.

‘The Commission’s main role is to advocate sustainable

development across all sectors in‘the UK, review progress
towards it and build consensus on the actions needed if
further progress is to be achieved, '

A scheme which started in April '_20_02,.Uhder'which 34.
organisations have voluntarily taken on legally binding obligations
to reduce their greenhouse gas emissions agamst 1998- 2000

levels, delivering over 4 million tonnes of .additional CO

equivalent emission reductlons in 2006.

. United Kingdom Conti'n'e'ntal S‘h'e'lf areas of seabed and subsoil
~over which UK exercases soverelgn rights-of exploratron and-

'

explo:tatlon of natural resources (popularly known as North Sea’ -

but geographrcally wuder than that}

The international frameWork established in 1992 to tackle the
issue of climate change and greenhouse gas: emissions.’

The UNFCCC aims to- prevent dangerous mari-made: clrmete

: change and commlts developed countrres to taklng the lead in
o tackllng clrmate change e
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UNDP United Nations Development Programme.
USDOE __U-hited States Dep‘ar_tment} ef-'Energy.

Warm Deal (Scotland)

Warrrr Front (England)

_Warm_ Homes
(Northern Ireland)

: © World Summit on
- . Sustainable Development

- {wSSD)

Cwro

A scheme for the provssron of energy efﬂcrency :mprovements,

~in Scotland, admlmstered by Eaga Partnership for all housung

stock and Local Authorltles for thelr owrt stock.

A scheme for the previsioh ef-energy efficiency improvements,
in England, providing grants to households with

children, who are-on-income related benefits. Larger grants are
available for households whose occupants are 60 and over and
receive an income related beneﬂt

A scheme for the proviSion of en_ergy efficiency improvements,

in Northern lreland, deeigned_-_tO-increase access to energy
efficiency advice, including grant avaiﬁability among families with -

“young children from low income families, particularly those from

single parent families. Et also alms to reduce the incidence of fuel
debt within the target group lmprove comfort levels and prevent
cold related |l|nesses

An international summit, held‘in Johannesburg in August/
September 2002, to reaffirm the international community's
commitment to sustainable development. .

World Trade Orgahisafien. o
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STEPS TAKEN TO ADDRESS NAVIGATIONAL SAFETY IN THE CONSENT REGIME FOR
ESTABLISHMENT OF WIND FARMS OFF THE UK COAST'
8 July 2003

Introduction

1. The following procedures are recommended for all offshore wind farms planned, constructed
and operated under United Kingdom authority. It is intended that they are followed within the
consents process under section 34 of the Coast Protection {CPA} 1949 with section 36 of the
Flectricity Act (EA) 1989; and when maritime aspects of the Transport and Works Act (TWA)
1992 are being assessed. As regards the EA, maritime concerns are focussed upon the burying
of cables taking power to the shore. The above routes also need a license under section 5 of the
Food and Environment Protection Act {FEPA) 1985.

2. The MCA reserves the right to vary or modify these standards on the basis of experience and
in accordance with internationally recognised standards in the interest of safety of life at sea
and protection of the marine environment.

3. The development of wind farms off the UK coast necessitates establishing a clear consent
regime to deal with effects that would be possibly detrimental to the safe navigation of vessels
and shipping. The consent regime must take account of national standards and local factors
that could influence the establishment of a wind farm. International aspects of the regime need
also to be considered.

Actions required of wind farm developers
4. The caonsent regime shalt require developers to take the foliowing steps;

4.1 Undertake an up to date traffic survey of the area concerned. This must include not onty
all commercial traffic, but also fishing vessels and pleasure craft. The traffic survey
should be properly representative of traffic in the area and is likely to be of at least four
weeks duration, taking account of any seasonal variation in traffic patterns. Consultation
with appropriate clubs, representative organisations for recreational craft and fishing
federations will provide a more complete picture of seasonal variations.

4.2 Conduct a safety risk assessment of the relative siting, alignment and orientation of wind
farm structures with vessel traffic flows in the particular area. The risk assessment
should be used as the basis against which the following options can be assessed.

{i) no wind farm in the area;

(i) a wind farm with conditions such as the establishment of an emergency
management system including a shutdown procedure and a safety zone around the
wind farm; or

(iid) a wind farm with no canditions.

4.3 ldentify in the risk assessment shoufd be tailored to the area concerned and should
demonstrate the following items and factors:

(i) knock-on changes to traffic patterns arising through vessels' re-routeing to avoid
the wind farm, including subsequent any new areas of convergence, bunching,

! Includes United Kingdom internal waters, territorial waters and in any future area for their development
under UK jurisdiction established beyond territorial waters {a renewable energy zone),



4.4

{iii)
(iv)

choke points and the creation of new points where crossing traffic converges ar
directs marine traffic closer towards hazards, so endangering craft, their cargoes,
crews and passengers,

increase in risk of collision between vessels and wind farm structures (including
turbine blades) under all reasonably foreseeable weather and tide height
conditions or between vessels under ali conditions ?;

limitation on the use of such sites or adjacent waters for non-transit purposes.
e.q. fishing, day cruising, racing, aggregate dredging. anchoring etc.,
co-operation with local and national search and rescue authorities, taking into
consideration the types of vessels and equipment that would used and search
patterns,

national requirements and procedures employed for turbine shutdown and how
rotor blade rotation and power transmission might best be controlled by
emergency services (standards copied at Annex 1);

emergency use of the structures by persons seeking refuge and rescue balanced
against reasonable levels of security,

foreseeable interference with shipboard systems particularly radio systems, such
as caused by reflections or phase-changes with respect to aids to navigation,
ship/shore radar and Automatic ldentification Systems {AlS);

problems for rescue services, including obstructions to use of helicopters and
lifehoats;

preserving access for servicing of adjacent aids to navigation;

radar reflections, blind spots and shadow areas created by structures;

sonar interference caused by the structures and the generators,

electromagnetic fields created by the generators or cabling. affecting compasses
and other navigational systems;

visual blocking view of the coastline and other navigational features such as
buoys and lights;

tidal streams that could cause vessels to set into danger in the event of power or
steering failures;

other adverse effects on the set and rate of tide;

siltation, deposition of sediment or scouring created by the structures such as to
affect the navigable depth of water; and

wind masking, turbulence or sheer created around structures and impacting on
vessels nearby.

Demonstrate through the risk assessment the increased risk o navigation from the
proposed siting of the wind farm and the effectiveness of proposed protective measures
designed to mitigate that additional risk. Examples of protection measures for ship's
routeing purposes are given in Annex 2.

5. In considering the results of the developer's risk assessment the competent authority {the
MCA) will assess whether the site for the wind farm represents an acceptable increase in
navigational risk to enable granting of the consent, made conditional if necessary on the
developer taking and maintaining specified protective measures.

Z A minimum safe (air) clearance shall be maintained between sea level conditions at mean high water
springs (MHWS) and the turbine blades that:
.1is suitable for all vessel structures of vessels involved in current maritime traffic flows and

operations; and additionally

.2 is no less than 18 metres.
The proposed wind farm could pose problems at high water that do not exist in low water conditions.



6. In assessing the need for protective measures and safety zones with reference to the traffic
surveys, risk assessment (referred to above) and expert opinion, developers may inctude
recommendations for the vessel safe operating distances from the structures. These may include
the size and types of vessels and those activities that may continue to operate and exercise
rights of navigation.

7. In navigable waters, if the appropriate protective measures include safety zones around
structures and subsea cables the safety of navigation and any persons involved in working on
the structures shall be the primary validation. Existing users’ rights and activities may be
interfered with only so far, as:

.1 is necessary for purpose of safety, with avoidance of the blanket use of "Exclusion
Zones’; and

.2 when Protection measures are consistent with the principles of Article 60 of the UN
Convention on the Law of the Sea (UNCLOS) (copied at Annex 3).

8. An application for consent should also indicate the contractors’ proposals on how to bring
evidence of breach against any navigational advice or requirement established in association
with protective measures, 1o the attention of MCA or other relevant body to take action as
appropriate. The application should also outline the metheds to be empioyed by the developer
for promulgating necessary safety information to vessels that operate in the vicinity of the wind
farm 3.

9. In the event of protective measures being required, the MCA will advise the developer
whether international agreement for them is necessary. When so advised, the developer will be
required to support and co-operate with the MCA at the International Maritime Organization
(IMQ) for the introduction of such measures. (Recognised standards for the establishment of
safety zones and safety of navigation around offshore installations and structures are contained
in IMO Resolution A.671(16))

10. Consent granted by the MCA shall indicate that the proposal meets suitable nationat and
international standards for the navigational safety of wind farm developments, providing that
any conditions specified in the consent are met.

11. Additional consideration of safety factors not included in this document will be required for
projects that utilise offshore wave, tidal power or any future offshore structures necessary for
renewable power generation.

12. National points of contact on navigation safety issues:

Navigation safety, pollution at sea and search and rescue concerns - MCA

Aids to navigation, in England and Wales - Trinity House
In Scotland — The Commission of Northern Lighthouses
In Northern lreland — The Commissioners of Irish Lights

Safety on the offshore structures - The Health and Safety Executive
Charting and hydrographic information - The United Kingdom Hydrographic Office
Within the limits of the harbour authority — Local harbour authorities

* Developers will promulgate information (e.g. footprint diagrams) on any detrimental affects to
propagation of ship and shore radio, aids to navigation, radar and Automatic Identification Systems (AlS).



Annex 1

STANDARDS AND PROCEDURES FOR WIND TURBINE GENERATOR SHUTDOWN IN THE
EVENT OF A SEARCH & RESCUE, COUNTER POLLUTION OR SALVAGE INCIDENT IN OR

AROUND A WIND FARM

Design Requirements

The wind farm will be designed and constructed to satisfy the following design requirements for
emergency rotor shut-down in the event of either a search and rescue (SAR), counter potiution
or salvage operation in or around a wind farm:

1.

All wind turbine generators (WTGs) will be marked with clearly visible unique
identification characters. The identification characters shall each be illuminated by a tow-
intensity light visible from the sea at a suitable distance away from the structure. The size of
the identification characters in combination with the lighting shall be such that under
normal conditions of visibility, as to be clearly readabe by an observer stationed 3 metres
above sea level under alt known tidal conditions, equal to twice the range at which
significant interference with VHF communications is predicted. # is recommended that
lighting for this purpose be hooded or baffled so as to avoid unnecessary light pollution or
confusion with navigation marks,

Al WTGs will be equipped with control mechanisms that can be operated from the Central
Control Room of the wind farm.

The WTG control mechanisms will allow the Control Room Operator to shut down any or
all of the WTGs within 60 seconds of initiating the shutdown procedure. Shutdowns shall
be limited to those WTGs in the immediate vicinity of an emergency and for as short a
period as is safely practicable to do so.

The WTG control mechanisms will allow the Control Room Operator to fix and maintain
the position of the WTG blades:

.Tin the case of three-bladed turbines to within 5 degrees of either the 12/4/8 or 10/2/6
o'clock positions ("Emergency Shut-Down Positions”); or

.2 inthe case of two-bladed turbines, either in the 12/6 or 3/9 o'clack positions; and

.3 as determined by the Maritime Rescue Co-ordination Centre or Maritime Rescue Sub
Centre (MRCC/SC).

Nacelle hatches should be capable of being opened from the outside. This will allow
rescuers {e.g. helicopter winch-man) to gain access to the tower if tower occupants are
unable to assist and when sea-borne approach is not possibie.

Access ladders for use in emergency shall be placed in the optimum position taking into
account the prevailing wind, wave and tidal conditions. In many cases this it likely to be on
the down-weather side of the WTG tower.

Operational Requirements

7.
8.

The Central Control Room will be manned 24 hours a day.

The Central Control Room operator will have a chart indicating the WTG identification
numbers and the GPS positions of each of the WTGs in the wind farm,

All MRCC/SCs will be advised of the contact telephone number of the Central Controf
Room.



10. All MRCC/SCs will have a chart indicating the GPS position of each of the WTGs in all
wind farms.

Operational Procedures

11. Upon receiving a distress call or other emergency alert from a vessel who is concerned
about a possible collision with a WTG or is already close to or within the wind farm, the
MRCC/SC will establish the position of the vesse! and the identification numbers of any
WTGs which are visible to the vessel. The position of the vessel and identification numbers
of the WTGs will be passed immediately to the Central Control Room.

12. The control room operator will immediately initiate the shut-down procedure for those
WTGs as requested by the MRCC/SC, and will maintain the WTG in the appropriate shut-
down position again as requested by the MRCC/SC until receiving notification from the
MRCC/SC that it is safe to restart the WTG.

13. The communication and shutdown procedures must be tested satisfactorily at least twice a
year.

*Precise dimensions to be determined by the height of lights and necessary range of visibility of
the identification numbers.



Annex 2

Examples of additional Marine Routeing Safety Measures to establish in association
with wind farms during operation

Measures are to be consistent with international standards contained in SOLAS Chapter V, IMO
Resolution A.572{14) and Resolution A.671(16).

A — Lower risk wind farms

All of the structures situated in areas with less than 3 metres of water below chart datum away
from all shipping routes, channels, recegnised fairways and significant levels of other maritime
activity including recreational craft and fishing vessels,

Associated Routeing Measures:

Dissemination and promultgation of information through radio-warnings and natices to
mariners, including details of the nature of activities that should not be carried out within a
specified range of the structures and any adverse effects upon navigational systems.

B — Medium risk wind farms

All of the structures situated in areas with less than 7 metres of water below chart datum away
from all shipping routes, channels, recognised fairways, but may be associated with other
maritime activity including recreational craft and fishing vessels.

Associated Routeing Measures:

Dissemination and promulgation of information through radio-warnings and notices to
mariners.

Safety zones up to 50 metres from the structures with monitoring by radar and a continuous
watch by multi-channel VHF including DSC. Appropriate measures to notify and provide
evidence of infringements of safety zones.

C — Higher risk wind farms
Structures situated in areas with more than 7 metres of water below chart datum close to or
across shipping routes, channels and recognised fairways.

Associated Routeing Measures:

Dissemination and promulgation of information through radio-warnings and notices to
mariners.

Safety zones up to 50 metres from the structures with monitoring by radar, AlS transponders at
the extremities and a continuous watch by multi-channel VHF including DSC.

Use of a guardship or guardships to provide a visible indication of the limits of a safety zane, to
alert other mariners when they may be running into danger and to share in the task of
monitoring the safety of the wind farm.

Area to be avoided (ATBA} around the whole of the wind farm and up to 500 metres from the
extremities preventing access to a range of craft (e.g. vessels of over 300 GT, of over 25 metres
in registered length or carrying dangerous or polluting goods) and marine activities.
Continuous vessel monitoring/information service using radar/AlS and radar by appropriately
training staff.

Closure of nearby shipping routes where there are sutitable alternatives (subject to consultation)
Other routeing measures will be considered where warranted by traffic patterns. Appropriate
procedures in place to notify and provide evidence of infringements ATBAs or safety zones.
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Annex 3

Article 60 UNCLOS
Artificial islands, installations and structures in the exclusive economic zone

1. In the exclusive economic zone, the coastal State shall have the exclusive right to construct
and to authorize and regutate the construction, operation and use of: (a) artificial islands;

(b) installations and structures for the purposes provided for in article 56 and other economic
purposes; {c) installations and structures which may interfere with the exercise of the rights of
the coastal State in the zone.

2. The coastal State shall have exclusive jurisdiction over such artificial islands installations and
structures, including jurisdiction with regard to customs fiscal health, safety and immigration
laws and regulations.

3. Due notice must be given of the construction of such artificial islands, instailations or
structures, and permanent means for giving warning of their presence must be maintained. Any
installations or structures which are abandoned or disused shall be removed to ensure safety of
navigation, taking into account any generally accepted international standards established in
this regard by the competent international organization.

Such removal shall afso have due regard to fishing, the protection of the marine environment
and the rights and duties of other States. Appropriate publicity shall be given to the depth,
position and dimensions of any instatlations or structures not entirely remaved.

4. The coastal State may, where necessary, establish reasonable safety zones around such
artificial islands, installations and structures in which it may take appropriate measures to
ensure the safety both of navigation and of the artificial islands, installations and structures.

5. The breadth of the safety zones shall be determined by the coastal State, taking into account
applicable international standards. Such zones shall be designed to ensure that they are
reasonably related to the nature and function of the artificial islands, installations or structures,
and shall not exceed a distance of 500 metres around them, measured from each point of their
outer edge, except as authorized by generally accepted international standards or as
recommended by the competent international organization. Due notice shali be given of the
extent of safety zones.

6. All ships must respect these safety zones and shall comply with generally accepted
international standards regarding navigation in the vicinity of artificial islands, installations,
structures and safety zones.

7. Artificial islands, installations and structures and the safety zones around them may not be
established where interference may be caused to the use of recognized sea lanes gssential to
internationat navigation.

8. Artificial islands, installations and structures do not possess the status of islands. They have
no territorial sea of their cwn, and their presence does not affect the delimitation of the
territorial sea, the exclusive economic zone or the continental shelf.
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Executive Summary — Alliance to Protect Nantucket Sound
Comments on Draft EIS for Proposed Cape Wind Associates
Energy Plant

CONCLUSIONS

The Cape Wind Associates (CWA) energy plant DEIS is seriously flawed, the review
process is legally insufficient; and the proposed project is not in the public interest.
The DEIS overstates the benefits of the proposed plant and understates the negative
impacts and risks. In addition, the proposed project fails under many state and federal
environmental laws. In light of these factors and others, the Corps must deny the
Cape Wind application outright. If the Corps intends to continue its review, it must,
at the very least, remedy the tremendous holes and glaring deficiencies in the existing
review through a supplemental EIS.

The CWA project can never be approved at the federal, state, and local levels. Rather
than continuing to pit the mutually compatible environmental goals of ocean
conservation and renewable energy against each other, the Corps and CWA need to
agree to a consensus-based process that removes Nantucket Sound and similar areas
from risk while facilitating and expediting the review and approval of properly-sited
renewable energy projects.

BACKGROUND

The Alliance to Protect Nantucket Sound (APNS) has assembled a team of experts to
prepare comments on the DEIS. The APNS review of the DEIS is based upon the
principles of protecting Nantucket Sound and its multiple public interest values by
promoting a national system of ocean governance, establishing a comprehensive
regional program for the development of wind energy and other forms of "clean
energy”, implementing an effective approach for combating air pollution and
greenhouse gas emissions, and securing full cooperation between the Commonwealth
and the federal government to protect and manage the ocean areas off the coast of
Massachusetts.
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THE REVIEW PROCESS IS FLAWED

The DEIS presents a biased discussion of the permit application and promotes the
project, rather than analyzing it critically and objectively under federal and state laws,
and it suffers from serious technical deficiencies and errors.

In addition to the serious flaws in the DEIS, the procedure that the Corps has used to
review the proposed wind energy plant is not adequate. The process conflicts with the
goals of achieving comprehensive ocean governance and the development of a
renewable energy program. As supported by the recent decision of the First Circuit
Court of Appeals in Alliance to Protect Nantucket Sound v. U.S. Department of the
Army, there is no legal authority to allow private use of Nantucket Sound for wind
energy development. CWA does not have permission from the federal government to
use the Outer Continental Shelf (OCS) for its proposed development, and the Corps
has no power to give it away. The Corps is required to address this issue as part of its
permit application review, and its refusal to do so at this point in time is illegal and a
disservice to the public. Nor is the Corps the appropriate agency to conduct the
review of a project of this nature. The Corps itself has admitted it lacks expertise on
these energy and offshore land issues. There are no standards to guide agency
decision-making; there has been no programmatic review of offshore wind resources
to identify preferred locations; and there has been no cffort to comply with well-
established principles of ocean governance.

THE PROPOSED PROJECT IS NOT IN THE PUBLIC INTEREST

The CWA application fails the public interest test under which section 10 permits
must be judged. The purported benefits of the project are overstated, while the
negative impacts are minimized, incorrectly analyzed, or ignored. Consequently,
CWA's permit application must be denied.

The impacts of the proposed project are overwhelmingly negative. A review of each
of the public interest factors indicates that the project weighs heavily against the
public interest. Only one factor, energy, can be regarded as positive, and even this
factor is speculative and of minimal benefit. The energy this project would produce is
not needed now, and would be generated at a location where it is not of any benefit
for the foreseeable future. The air quality benefits are unquantified and unexplained
or insignificant. The same is true for greenhouse gas emission reductions. By
contrast, there are numerous serious negative impacts. Fourteen of the public interest
factors have negative effects, and many of these are very significant. These negative
effects greatly outweigh the minor positive impacts.
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As shown in the following matrix, the proposed project results in negative impacts
under virtually every relevant factor included in the public interest. The few factors
for which the project has neutral or slightly positive consequences do not overcome

the extreme negative effects. For this reason, the Corps must deny CWA's

application.

FIGURE 1. SUMMARY OF PUBLIC INTEREST FACTORS
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overstated.

*Section 10 does not have a specific factor to address the purported air quality benefits upon which
CWA stakes its claim of project benefits. For purposes of this review, air quality issues are
considered under the "general environmental factor." Although we have assigned this factor a
positive impact, this is done recognizing the speculative and insignificant nature of those benefits.

** As discussed in detail in these comments, the energy benefits of this project also are vastly

‘-

B
dou



Ludu.Ld
SUMMARY OF PUBLIC INTEREST FACTORS

General Environmental Concerns - Air quality Impacts

CWA has attempted to justify its proposed project on purported improvements to air
quality, reductions of harmful emissions, and combating global warming. However,
the Corps and CWA have applied a conceptually flawed air pollution analysis that
seriously overstates the benefits of the project. CWA and project supporters rely on
air benefits as the principal justification for the proposed action. To the extent these
benefits exist at all in certain limited areas, they are inconsequential.

The DEIS' most basic air quality claim 1s that construction of the proposed plant
would lead to reductions in emissions of health-damaging pollutants from other New
England power plants. The DEIS estimates the value of the resulting health benefits
at $53 million per year. This is the largest single benefit claimed for the project,
exceeding even the claims made for the value of cheaper electricity.

The DEIS makes this claim by first assuming that the proposed project will generate
1,489,200 megawatt hours of electricity a year. The DEIS claims, in effect, that the
proposed project will "back out" an equal amount of electricity from fossil generation.

In fact, if the proposed project were constructed, it would not cause any reduction in
these emissions, because of the nation's air pollution regulatory system that the DEIS
does not mention. Moreover, even if such a back-out were to take place — and it will
not — the amount of the back-out and any associated benefits would be dramatically
smaller than the DEIS indicates.

The DEIS claim rests on a basic misunderstanding of how the air pollution control
system already works to control power plant emissions in New England and around
the country. These controls take the form of "cap and trade" programs. Such
programs forbid the covered power plants, in the aggregate, to emit more than a
defined "cap” amount of pollution. The government issues "allowances" to emit that
amount and allocates them to individual power plants. No power plant can legally
emit pollutants that it does not hold allowances to cover.

A cap and trade program makes clear that constructing the proposed project
would not "back out" any emissions. Under a cap approach, whether that
increased demand is met by the proposed project or by a fossil plant, cmissions
will remain the same.
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Even taken on its own terms, the back-out analysis in the DEIS overestimates the

amount of power the proposed project would generate and the amount of pollution
that would be backed out.

The DEIS takes two different and inconsistent approaches to calculating the emission
reduction benefits associated with the fossil generated power it claims the proposed
project will back out. At some points, the DEIS calculates this amount by referring to
the emissions rates of the marginal contributor to the New England power pool, as
calculated by ISO-NE for the year 2000.

However, in making the key computation of $53 million dollars in annual health
benefits stemming from backed-out pollution, the DEIS abandons this approach, and
assumes instead that the proposed project would back out power from the Brayton
Point and Salem Harbor plants, two of the dirtiest suppliers in the entire system.

There is no justification for this second approach. If any emissions are backed out,
they will be emissions from the marginal producer. Correcting for this error by using
the DEIS's own marginal emission rates would reduce the health benefits claimed by
the DEIS by about two-thirds.

Moreover, even this figure is materially too high. Marginal emissions rates will
decline steadily over time as air pollution requirements get tighter. Simply using
2002 data instead of the 2000 numbers in the DEIS reduces the calculated health
benefits to $7 million.

General Environmental Concerns — Greenhouse Gas Emissions and Climate
Change

The greenhouse benefits are not sufficiently large to justify the construction of the
proposed project. The project's direct contribution to greenhouse gas reduction would
be miniscule and temporary. The proposed project is one of the least cost-effective
ways of reducing greenhouse gas emissions.

The DEIS claims that "once online the [Cape Wind] project could displace equivalent
energy production from fossil plants that would otherwise annually emit on the order
of 1,000,000 tons of carbon dioxide." Once again, the Corps has relied on outdated
information provided by CWA in their original submittal, without acknowledging or
incorporating more recent information that was readily available.

Over 7,400 MW of generating capacity have been added to the NEPOOL power
supply in the past three years. This represents over 20% of the total generating
capability within New England. Most of this capacity is highly efficient, natural gas-
fired, combined cycle, generating facilities with state-of-the-art emission control



equipment. The addition of this generation has had a significant impact on the ~ VIl

marginal emissions rates in New England.

Based on the most recently available data, the numbers presented in the DEIS to
support the CWA project are grossly overstated, as shown in the table below:

Comparison of Emission Reduction Calculations
DEIS Numbers vs Revised Values Based on |.atest Available Data

(Tons/Year)
Emissions Reductions Carbon Dioxide Sulfur Dioxide Nitrogen Oxides
As Presented in DEIS 1,108,039 4,606 1,415
Based on Most Recent (2003) Data 877,883 1,489 521
Most Recent Data as a % of DEIS Data 79.2% 32.3% 36.8%

These values represent but a fraction of total annual world greenhouse gas emissions.
Since global warming is equally caused by all emissions of greenhouse gasses world-
wide, this figure describes the proposed plant's potential contribution to global
warming control. The air pollution and global warming benefits the DEIS claims for
the proposed project are exaggerated by at least an order of magnitude. The proposed
project would not reduce air pollution materially. Such an insignificant contribution
cannot be justified in light of the negative effects on a unique and environmentally
sensitive area such as Nantucket Sound.

Energy Needs

The proposed project is not required to meet future regional energy needs. While the
DEIS claims there is a need for power in 2008, updated and geographically relevant
analysis shows that there is no need for power in New England until the 2013-2105
timeframe. By that time, other technologies and forms of renewable energy would
come on line (including deepwater offshore wind) that would make the sacrifice of
Nantucket Sound unnecessary.

There are several problems with the analysis put forth in the DEIS. First, the 1.9%
growth rate in electricity demand quoted in the DEIS refers to growth rate for
electricity for the United States, not the growth rate of demand in New England,
which is projected at only 1.3% over the ten-year analysis period of the CELT report.

Second, the DEIS refers to a report written by LaCapra Associates in 2002, in which
it conducted an analysis of the need for power in the New England region based on
the NEPOOL CELT report from the spring of 2002. Since that time, there have been
two more CELT reports published by NEPOOL.
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Third, LaCapra made adjustments to the Available Generating Capacity based on their
own judgments of unit retirement schedules with no documentation of the
assumptions used to make these judgments. By prematurely retiring these units in
their analysis, it appears that LaCapra has created an artificial need for power in 2008.

Using the most recent NEPOOL CELT report issued in April 2004 and LaCapra’s
own criteria of 15% as the minimum reserve margin requirement before any
additional generation is needed in New England, the next incremental MW of
capacity is not needed until 2013. Assuming funding of Demand Side Management
(DSM) programs continues beyond 2010 (a highly probable event), the need for
power would be extended beyond 2013,

The bottom line is that, according to NEPOOL’s 2004 CELT report data and applying
LaCapra 15% reserve margin, there is no need for power until well into the next
decade. With added emphasis on DSM, this need could be extended well beyond the
2015 time frame. In consideration of these factors, the proposed project will have no
impact whatsoever on the energy needs of the region.

Conservation

It is clear that a negative finding on the conservation factor is required by Nantucket
Sound’s status as a sanctuary under Massachusetts law; its qualification as a federal
marine protected arca (MPA) under Executive Order 13158; and its qualifications for
national marine sanctuary status. Under Massachusetts law, the very features of
Nantucket Sound that would be destroyed by the CWA energy plant are specifically
protected.

Economics

The DEIS grossly understates the economic impact of the project. The proposed
project would have minimal impact, if any, on the region’s consumption of fossil
fuels and only minor reductions in air pollution. At the same time, it would result in
the degradation of an ecological asset that plays a key role in the area’s economy,
substantial costs imposed on many different groups, and significant economic risks.
The costs and risks of the project outweigh the potential benefits by a vast margin.

The DEIS does not account for all of the direct costs of the proposed project, e.g. the
loss of revenue for the use and occupation of public lands and waters. The costs for
major repairs and decommissioning also are underestimated in the DEIS.
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The proposed project will likely produce less electricity than estimated and any
electricity it produces probably would not displace electricity derived from fossil
fuels, but rather electricity derived from other renewable sources of energy: biomass,
landfill gas, or wind resources elsewhere. Consequently, the cost-savings for
consumers and the human-health benefits would be far less than estimated.

The DEIS is expected to weigh the project impacts against its anticipated benefits.
The two largest stated project benefits—a claimed $25 million in reduced power costs
and $53 million in public health benefits—are directly proportional to the assumed
facility power output —i.e., 1,489,200 MWh. To quantify benefits, the DEIS relied
exclusively upon the project proponent's own power output estimates and studies
while making no attempt independently to validate their claims.

CWA project performance is not justified using existing wind performance data. The
output used to compute benefits (1,489,200 MWh) is equivalent to an annual capacity
factor of 36.3% (if 468 MW) to 40.5% (if 420 MW). This performance claim far
exceeds current operating experience at existing wind farms. Recent operating
experience of existing New England land-based wind projects is Searsburg, Vermont,
at 20.4% in 2003; Hull, Massachusetts, at 26.9% for project lifetime; Princeton,
Massachusetts at 2.6% for 2002; and the more recent Madison, New York, wind
project at 19.2% in 2003. The DEIS provides no evidence to support the claim for a
35-50% better performance than the Hull, Massachusetts, project located along the
Massachusetts coastline that may have somewhat similar prevailing offshore wind and
icing conditions. :

While there are no U.S. offshore wind facilities, such facilities exist in Europe. The
Danish offshore wind turbine performance in 2003 averaged only 29.4% in 2003 and
31.9% for the first 11 months in 2004. The Danish project most similar to the
proposed project, the 160 MW Horns Rev wind plant in the North Sea, averaged only
a 24.1% capacity factor in the first 11 months of 2004,

The existing operating data from both U.S. onshore and European offshore projects

are unable to support the use of an average project capacity factor above 30 percent.
The EIS contains no onsite wind tower data to confirm the developer’s much higher
power output estimate, despite the fact that CWA constructed a so-called data tower

for that very purpose.

Overall, the combination of the historical wind turbine operating data and the
projections using existing local wind datasets suggests that a lower project capacity
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factor of 25-30% (1,025,000-1,230,000 MWh) should have been used to calculate
wind project impacts, not 36% (1,489,200 MWh).

Tourism, fishing, and property values:

The proposed project is likely to have significant, negative impacts on the value of
recreational activities and on the area’s tourism industry, with tourists perhaps
reducing annual spending by $57 - $123 million.

It is also likely to affect the fishing industry negatively. One hundred thirty
turbines, located in an area where currents are strong, would pose a significant
hazard and cause the industry to avoid the area altogether or incur additional
costs and risks to fish among the turbines.

A broader review of all the relevant evidence indicates the project is expected
to lower property values, both directly, by degrading the scenic amenities of
properties with views of Nantucket Sound, and indirectly, by depressing the
area’s recreation/tourism industry.

The DEIS also does not consider economic risks associated with the proposed project,
such as financial risks, ecological risks, and navigation risks.

Overstated cost savings:

The DEIS suggests that one of the largest benefits of the proposed project would be a
$25 million annual savings for New England customers based upon a March 2002
LaCapra study. The analysis is built upon an overly optimistic power output
(1,486,000 MWh) and the assumption that the wind project output would have
significant effect on marginal costs during peak demand prices. A review of the wind
data and operating experience suggests that the proposed project output would be far
Iess than assumed in the analysis. In addition, the project output during the high cost
peaking summer demand periods was often minimal to none at all. The combination
of these factors suggests that the March 2002 LaCapra study significantly overstated
the “annual savings.”

Second, the simplified DEIS analysis does not reflect the net costs since it excludes
the large subsidies being paid by the taxpayers and ratepayers that offset these
purported “annual savings.” The LaCapra calculations exclude the taxpayer
subsidized federal tax credits, the ratepayer subsidized renewable energy credits,
state-subsidized corporate tax exemption, and local tax exemptions. According to the
Beacon Hill Institute (BHI), public subsidies will be made available in the form of a
federal production tax credit with a present value estimated at $98 million, state green
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credits estimated at a value of $125 million and accelerated depreciation that has a
present value effect of approximately $58 million for a total of $281 million.

Aesthetics

The DEIS fails to conduct an analysis of the aesthetic impacts of the proposed project.
The Corps has failed to follow its own guidance in this regard. It limits the scope of
aesthetic impacts to historic properties. In addition, the DEIS fails to evaluate the
impact to the culture and economy of Cape Cod and the Islands of changing the
dominant views from a natural seascape to an enormous industrial facility. Itis
widely recognized that tourists and recreationists are attracted to the aesthetics of
Cape Cod's seascape and cultural heritage associated with the traditional maritime
lifestyle. The DEIS recognizes that the aesthetic impacts to all the properties that it
considers are "adverse," even to properties that are as far away as 15 miles. Itis
therefore reasonable to anticipate that these adverse effects will be detrimental to the
tourism and recreation-related economy of the Cape and Islands.

Wetlands

The CWA wind-energy plant will have negative effects on wetlands through work
associated with cable installation. If proper precautions are taken, this impact will not
be significant, but it will be negative. More significant are the impacts associated
with the use of erosion mats (or rip-rap if the mats are not effective) around the
monopoles. These mats are designed to trap sand and will result in alteration of the
sea floor configuration, as well as impacts to benthic species covered by the mats.
Wetlands impacts are equated with section 404 jurisdiction, which now applies to the
project site itself and the installation of the benefits as a result of the clarified and
expanded state boundaries.

Historic Properties

The DEIS demonstrates that the proposed project will violate federal historic
preservation laws and weigh heavily against the public interest by causing
immitigable adverse impacts to certain historic properties and failing to consider
potential impacts to others.

The proposed project will directly and adversely affect two historic properties of
exceptional national significance to the United States that have been designated by the
Secretary of the Interior as National Historic Landmarks ("NHLs"): the Nantucket
Historic District and the Kennedy Compound. Under section 110f of the National
Historic Preservation Act (NHPA), the Corps must minimize harm to both of these
properties to the "maximum extent possible.” In this case, the only way to meet this
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obligation is to mandate that the CWA project be constructed outside of Nantucket
Sound.

Second, the Corps failure to consider visual effects to numerous historic properties
violates section 106 of NHPA. That provision requires federal agencies to consider
visual effects to any property "included in or eligible for inclusion in the National
Register." At the request of APNS, a qualified historian has identified at least 23
historic properties not assessed by the Corps, including two properties included on the
National Register, one property that has been determined eligible for inclusion, and at
least 20 properties that are eligible for inclusion on the National Register.

Fish and Wildlife Values

Even a cursory review of the impacts of the proposed project on fish and wildlife
resources leads to the conclusion that the project will significantly adversely impact
wildlife. The proposed development will substantially alter important habitat for
many species and result in ongoing disturbance to the ecosystem. Although the DEIS
has not adequately evaluated a number of these impacts, and therefore cannot reach
any rational conclusion regarding the scope of the potential impacts, it is nonetheless
apparent that the project will have serious negative impacts on fish and wildlife
values. Consequently, the public interest in fish and wildlife values is not served by
approval of this project.

Land Use

The CWA wind energy plant will have negative public interest impacts on land use.
There is a profound negative land use impact derived from the fact that the project
would be located on the federally-controlled, public trust lands and waters of
Nantucket Sound. CWA does not have, and cannot obtain, any property right or
authorization for this purpose. It will "use" this federal "land," in violation of the
public trust, with no compensation to the U.S. Treasury or right to do so. CWA
would exclude other parties from making use of this public land and water resource,
again with no right or authority to do so. It would be in trespass on federal property,
and create land/water use conflicts with many other parties who seek to use the Sound
for recreation, fishing, navigation, transportation, aesthetic enjoyment, sand dredging
for beach replenishment, and other activities. There also will be numerous adverse
effects under the land use factor as determined by the Cape Cod Commission Act.
These deficiencies and the flaws in the DEIS have caused the Cape Cod Commission
staff to call for a supplemental EIS.
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The proposed plant is incompatible with the marine transportation needs of the area,
creates unacceptable risks to the environment and shipping, and the DEIS analysis is
fatally flawed. The proposed Horseshoe Shoal, Tuckernuck Shoal and Handkerchief
Shoal sites are at odds with common international practice and threaten disruption of
Nantucket Sound’s Main Channel. The negative impacts of this project to marine
transportation and public safety are significant and broad, and they pose unnecessary
and unacceptable risks to cruise liner, ferry, oil transport, fishing and recreational
vessels and their users.

A review of existing offshore wind facilities reveals that, in contrast to the Nantucket
Sound proposals, offshore wind facilities worldwide have been purposely located
miles away from any active shipping channels. The Horseshoe Shoal proposal is
placed directly adjacent (800 feet) to the Nantucket Sound Main Channel. In this
location, no protection is afforded, as is repeatedly claimed in the DEIS, to prevent
large ship and tanker collisions with the many turbines to be built along the Main
Channel.

The DEIS conveys a false sense of safety and security about the risks that the turbines
pose to ships, boats, passengers and to the environment. It dismisses the real risks
presented by vessels blown off-course, whose machinery or steering fails or whose
operators make mistakes. The DEIS also claims that “physical water depth
restrictions” limit the potential for a vessel to collide with a turbine. In fact, nearly
80% of the turbines are in deep enough water to be struck by the deepest vessels that
routinely use the Main Channel.

The DEIS provides no discussion or analysis to establish a baseline of pollution
incidents and consequences within the vicinity of the proposed wind facility. The
DEIS provides no significant information or data concerning the impact that
construction, operation and decommissioning of the facility will have on the
frequency, size or consequence of marine pollution incidents for the proposed sites or
to Nantucket Sound. In contrast a recently conducted independent study which
examined the result of a probable tankship/turbine collision revealed extensive
contamination adversely impacting and killing especially sensitive biological
resources in the Nantucket Sound ecosystem resulting from such an occurrence. This
study clearly indicates the need for additional spill impact analysis by the project
proponent to facilitate a more realistic environmental impact review by the public and
local, state and federal governments,
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The impacts of the project to water quality have not been adequately addressed. The
discharge of a pollutant to waters of the United States requires a National Pollutant
Discharge Elimination System permit. The location of the project also means that the
discharge must comply with EPA's Ocean Discharge Guidelines. The Guidelines
require that EPA determine whether a proposed discharge will result in "unreasonable
degradation of the marine environment." The DEIS does not adequately discuss the
issue of wastewater discharges or the Ocean Discharge Guidelines. As noted above,
this failure, combined with the oil spill risk created by the project compels a negative
public interest finding.

Safety

The DEIS for the proposed project inadequately addresses a number of issues that
either directly or indirectly affect the public’s safety and well-being in the region,
These include extreme weather impacts on the proposed facility; worker safety and
facility access; and exposure to oil and hazardous substances. The proposed project
may present safety hazards to employees/contractors of the proposed offshore facility.
Transit to and from the facility may become difficult, and docking in heavy seas and
winds may present significant safety hazards. Discussion of effects of
hurricane/extreme storm events on public safety for on and offshore alternatives are
not addressed in DEIS.

Further, given substantial ice occurrence in Nantucket Sound, the DEIS should
address issues such as the likely rafting of ice around the offshore structures, the
immediate proximity of the proposed plant to the Main Channel, and the risks posed
by ice thrown from rotor blades.

An independent analysis conducted on potential spill impacts from either: 1) a tanker
collision with a turbine, or 2) from the transformer and diesel oils stored on the
transformer platform, indicates that a significant oil spill event in Nantucket Sound
would directly impact the Sound, Cape Cod, Martha’s Vineyard, Nantucket, Vineyard
Sound, proximal portions of the Atlantic Ocean and the Elizabethan Islands.
Significant direct and indirect adverse impacts to the rich biological, cultural and
recreational resources of the arca would occur in the event of such a spill, potentially
resulting in additional substantial impacts to public safety (through contaminated
seafood ingestion and dermal exposure to spilled oil) and the regional economy (i.e.,
through adverse impacts to the fishing industry, aquaculture and tourism).
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Food and Fiber Production

It is likely that the proposed project will have a negative impact on food and fiber
production. The construction and operation of the proposed plant will cause a
localized disturbance to marine life. There will almost certainly be a reduction in
productivity over the 24-square mile area and beyond. Turbidity plumes and
sedimentation resulting from construction activities, scour, and anchor sweep have
been greatly underestimated. The likely impact of this disturbance is that juvenile and
adult fish will move away from the plumes would leave the area. Others would suffer
lethal or sub-lethal effects. Seemingly localized impacts would cause population
changes accumulating up the food chain with less and less predictable results higher
up the trophic scale.

The fisheries community that has evolved at Horseshoe Shoal is dependent upon an
open, sandy shoal environment. Conversion to a habitat dominated by high relief
structures with their associated sounds, vibrations, and locally changed water flow
patterns would disrupt the current finfish communities. Lacking anti-fouling
protection, the turbines would quickly become encrusted with barnacles, seaweed,
mollusks, etc. These 130 mini-ecosystems would likely attract some species and be
avoided by others. The net effect is to cause a negative effect on fishing productivity.

Mineral Needs

The CWA wind energy plant will conflict with mineral needs. The Town of
Barnstable has filed for the rights to dredge for sand on Horsehoe Shoal. This sand is
needed for replenishment of eroding beaches. This proposed activity would be
conducted under existing regulations, which clearly create a right for Barnstable to do
so. The CWA project, which would interfere with this lawful dredging activity, can
obtain no rights to use Horsehoe Shoal. In addition, the massive wind energy project
would impede these dredging rights by removing areas from access, creating
navigation problems, and interposing on any rights awarded to the Town.

Considerations of Property Ownership

The resources of Nantucket Sound are the public trust property of the general public,
and they cannot be taken over by this private development company. The affected
OCS area is under the control of the United States and cannot be alienated without an
act of Congress. Moreover, CWA seeks to avoid paying anything for the use of this
property, by providing competitive bidding, rents or royalties. There could be no
more dramatic examples of a negative property ownership.

The project will also negatively affect private property rights. This project will result
in a large decline in property values for all landowners included within the viewshed
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of the CWA energy project. This fact is documented in the economic analysis

prepared by the Beacon Hill Institute, where it is documented that property values will
decline an estimated $1.35 billion.

The Needs and Welfare of the People

The fact that the previous factors are overwhelmingly negative means that "the needs
and welfare of the people” will be harmed by the CWA wind energy plant.

This conclusion is bolstered by the strong negative impact this project will have on
other factors such as national security. The effects of this project on national security
are significantly adverse, particularly given the interference that this project will have
on domestic security detection systems.

The DEIS overlooks the military PAVE PAWS early warning radar system, located
on Otis Air Force Base, which is the backbone of the cast coast terrestrial air defense
system from Canada to Florida. PAVE PAWS is located approximately 20 miles
from the primary and alternative wind farm sites. The negative effect of wind farms
already noted in the U.K. may compromise the integrity of the east coast air defense
system.

In addition, public recreation will be seriously harmed by the project. The affected
area is popular for use by recreational boaters, and will be removed from such use. In
addition, the scenic value of the entire affected recreational resource will be seriously
degraded by the project.

As shown by this discussion, the public interest factors weigh heavily against this
project. When they are considered together, it is clear that the permit application fails
the public interest test by an overwhelming margin.

OBJECTIONS BY STATE REQUIRE PERMIT DENIAL

The necessity of denying the permit application is even more compelling when the
Commonwealth's objections are taken into account. Governor Romney has expressed
the Commonwealth's clear opposition to this project. The views of affected states are
accorded special deference under both Corps regulations and the President's recent
Executive Order on Facilitation of Cooperative Conservation.

As has been evident from the start of the review process, the official position of the
state is one of total opposition to the project. Governor Romney, Attorney General
Reilly, Senator Kennedy, and Congressman Delahunt, the Representative for the
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region, have each, on numerous occasions, expressed their opposition to the proposed
project. For example, Governor Romney testified at a Corps' hearing on December 7,
2004, in which he stated, "I've seen wind farms, and they are not pretty. If we want
them in Massachusetts, we'll build them, but not here on Nantucket Sound." At that
same meeting, Attorney General Reilly commented, "I support renewable energy, but
there is a right and a wrong way and this is the wrong way. . . . This is no wind farm;
it's a power plant." Each of these state officials has expressed their opposition in
formal letters as well. As such, the Corps must take those comments into account as
"a reflection of local factors of the public interest." The Corps must defer to the
position of the State and affected local governments and deny the application. The
Corps' Section 10 regulations require that the permit be denied due to state opposition.

THE PROJECT FAILS UNDER MANY FEDERAL AND STATE
ENVIRONMENTAL LAWS

The application fails under a host of environmental laws, including the Coastal Zone
Management Act, Endangered Species Act, Marine Mammal Protection Act,
Migratory Bird Treaty Act, National Historic Preservation Act, the federal public trust
doctrine, and State laws, including the Massachusetts Ocean Sanctuaries Act, the
Energy Facilities Siting Board statute, the Massachusetts Waterways statute, the Cape
Cod Commission Act, and the Massachusetts Coastal Zone Management program.
These legal violations are additional reasons that the permit application must be
denied.

THERE ARE SIGNIFICANT PROCEDURAL DEFICIENCIES UNDER THE
NATIONAL ENVIRONMENTAL POLICY ACT (NEPA)

There are numerous federal and state law procedural deficiencies that afflict the
Corps' review of the proposed project. The DEIS is insufficient because the applicant
has played an improper role in virtually every aspect of the NEPA process; the DEIS
is not objective; the Corps has failed to conduct a programmatic EIS; the DEIS relies
on inadequate and incomplete data; and the DEIS fails to consider the proper state
boundaries.
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THE ALTERNATIVES ANALYSIS IS INADEQUATE Y3y 0

The DEIS fails to review alternatives adequately. It does not establish an appropriate
EILS purpose and need statement, uses an illegally constrained alternatives review, and
fails to identify and adequately address project impacts.

The DEIS purpose and need statement is crafted narrowly to advance the
applicant's profit-making goals, not the public interest, and violates NEPA. The
Corps' overly restrictive purpose and need statement compromises the entire
review of the CWA project and invalidates the DEIS. The narrow terms of that
statement, particularly the limitation of a "utility-scale renewable facility (200
MW or larger)" designed to deliver electricity solely to "the New England
grid" are intended to produce a specific result, i.e., approval of the applicant's
preferred alternative on Horseshoe Shoal. In fact, the record of power projects
in New England demonstrates that there is no basis for equating the "utility
scale" limitation with 200 MW, the record for such projects in New England is
20 MW. This is the threshold used by the American Wind Energy Association.
By impermissibly restricting purpose and need, the Corps also has limited the
review of alternatives to only a very few sites and only one technology. The
DEIS fails to consider any technology other than wind in any area other than
the immediate vicinity of Nantucket Sound. Such an approach violates NEPA.

The Corps' alternative analysis is further invalidated by the improper screening
criteria used to identify alternatives. With respect to project risk, the Corps does not
account for the differential risk of onshore wind versus offshore wind. Most of the
wind projects in the world are onshore. Onshore technology is an established and
reliable technology, whereas offshore technology is much less mature and is still
evolving.

The criteria used by the Corps are applied without regard to trade-offs that exist
between different elements of the criteria. For example, land based sites can often be
economic with less wind than offshore, yet the same wind class screen is used for
both.

The Corps criteria also do not consider the issue of economic viability. Failed plants
are not in the public interest. Thus, the Corps needs to review the developer's
financial plan for the project sufficiently to ensure that the project is viable. This is
particularly relevant since there is such a large inventory of projects that, while not
bankrupt, are sufficiently non-performing that their owners have turned them over to
the bank. The public has a right to know this information and comment on it
especially since a public trust resource is at stake.
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A second aspect of economic viability deals with the issue of what happens in the J
event the plant needs to be removed, either as a result of a premature event or at the

end of its useful life. The Corps must ensure that the developer has made separate
arrangements so that when and if the plant needs to be dismantled, there are sufficient
funds to do this, which were separate from the funds related to building and operating

the plant.

The screening criteria also are flawed because they rely upon outdated information on
transmission capacity and make false assumptions on the nature of purported
"bottlenecks" in the system.

By failing to use a valid set of screening criteria, the Corps failed to consider at least
eight alternative sites, still under the unlawfully narrow purpose and need statement of
the DEIS. These sites easily fit within NEPA requirements for reasonable
alternatives, and the failure to account for them renders the DEIS invalid.

If a proper purpose and need statement is developed: to provide a feasible utility-scale
clean energy, project (i.e., greater than 20 MW) within the Northeast (Canada/United
States) and Mid-Atlantic region, for which the public interest advantages outweigh the
costs to the public interest, a reasonable set of alternatives is identified. These
alternatives include offshore wind projects (including deepwater sites that would be
available before there is a regional energy need), onshore wind projects, other forms
of renewable energy, and clean energy projects that provide substantially similar or
better benefits for the public.

THE WIND ENERGY PLANT WILL DESTROY THE SANCTUARY STATUS
AND MARINE PROTECTED AREA VALUES OF NANTUCKET SOUND

All state waters within Nantucket Sound are designated as a marine sanctuary under
State law. The purpose of that designation is to protect the very values of the Sound
that would be destroyed by the project, including its scenery and overall ecology. The
unique nature of the Sound also has caused if to be placed on the list of areas for
consideration as a federal marine sanctuary. The designation of the state waters
qualifies the entire Sound for MPA status under Presidential Executive Order 13158.
For the Corps to comply with that Order, it would have to deny this permit application
because it will cause harm to the protected values of the Cape and Islands Ocean
Sanctuary.

The DEIS is deeply flawed in its complete failure to address the special status of
Nantucket Sound: as a sanctuary under State law, an area that meets the federal
definition of an MPA, and an area that is subject to National Marine Sanctuary
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review. This failure leaves the Sound vulnerable to projects like this one, which will
destroy the very values that give the Sound these features deserving of protection.
This failure is especially inappropriate, since it is possible to have both under a proper
decision-making process: protected status for the Sound, and offshore wind in
properly-sited locations.

20

NEITHER THE CORPS NOR CAPE WIND HAS ADDRESSED THE
CLARIFIED STATE BOUNDARIES

It has now been announced that the Massachusetts boundary extends into the project
site. This is a seif-executing, factual determination that carries with it full
Massachusetts regulatory jurisdiction and the state's power plant prohibition. It also
makes the lands and waters within the clarified boundary part of the Cape and Island
Ocean Sanctuary. These are major charges that both the Corps and CWA knew were
forthcoming, yet the DEIS is silent on the issue. The failure to address the application
of Massachusetts jurisdiction to this project requires a supplemental EIS.

THE DEIS 1S FILLED WITH TECHNICAL DEFICIENCIES

The Alliance commissioned over 30 technical consultants to review the DEIS. In the
short, and inadequate, public review period provided by the Corps for the multi-
volume DEIS, these consultants developed over 400 pages of comments on the
deficiencies of the document. The message of these comments is clear: the DEIS is a
result-oriented, technically deficient review that does not meet professional or legal
standards. Further review of the CWA proposal requires a supplemental EIS.
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I. INTRODUCTION

On November 21, 2001, Cape Wind Associates ("CWA") applied to the U.S.
Army Corps of Engineers ("Corps") for a permit to construct the world's largest
offshore wind energy power project on Horseshoe Shoal in Nantucket Sound. CWA
proposed this power plant for federal waters. The developer's chosen site has been
under consideration at various times for national marine sanctuary status, beginning in
1980 and remaining today on the list of candidate areas. In the surrounding state
waters, which are designated as a State marine sanctuary, the Commonwealth of
Massachusetts prohibits the development of power plants and other structures that
would alter or endanger the ecology or appearance of Nantucket Sound.

The sole source of authorization requested by CWA to build its power plant is
a section 10 permit under the Rivers and Harbors Act ("RHA"), 33 U.S.C. § 403, a
law enacted more than a century ago to authorize permits for impediments to
navigable waters. The project itself would consist of 130 417-foot tall wind turbines
laid out in a grid spanning 24-square miles of Nantucket Sound. Each wind turbine
would contain 190 gallons of oil and would connect, through an estimated 100+ miles
of transmission cables, to a 100-foot high, 20,000-square foot transformer platform
containing 40,000 gallons of dielectric cooling oil. The electricity generated would be
transmitted to shore by two 12.2-mile long cables from the transformer platform,
making landfall at New Hampshire Avenue in Yarmouth, Massachusetts.

On November 9, 2004, the Corps released the draft environmental impact
statement ("DEIS") on the CWA proposal and announced its availability for a public
review period of 60 days. 69 Fed. Reg. 64919. The DEIS also is intended to fulfill
the Environmental Impact Report ("EIR") review requirements of the Massachusetts
Environmental Policy Act ("MEPA").! In response to requests from numerous
parties, the Corps extended the comment period by 45 days, to February 24, 2005. 69
Fed. Reg. 70257-01. By letter dated December 3, 2004, from CWA to the Executive
Office of Environmental Affairs ("EOEA") Secretary Ellen Roy Herzfelder, the
MEPA deadline was also extended to February 24, 2005.

This document, set forth in 2 volumes with 2 volumes of exhibits, represents
the comments of the Alliance to Protect Nantucket Sound ("APNS") on the DEIS.
The mission of APNS is to protect Nantucket Sound in perpetuity through
conservation, environmental action, and opposition to inappropriate industrial or

! For ease of reference, the joint DEIS/DEIR document will be referred to as the DEIS.
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commercial development that would threaten or negatively alter the coastal v
ecosystem. In addition, APNS supports formal designation of Nantucket Sound as a
National Marine Sanctuary and a federal marine protected area. Because the wind
energy plant directly conflicts with these goals, APNS is opposed to the permit
application.

Concerned citizens living on Cape Cod and the Islands established APNS in
2002 to meet the serious threat the CWA project presents to numerous conservation,
cultural, economic, historic, scenic and public trust values. To carry out this
responsibility, APNS has been engaged in all aspects of the debate over the CWA
proposal. Through this involvement, APNS has demonstrated that the CWA proposal
lacks legal authority under federal and state law and represents a poor policy choice
that produces insignificant benefits while causing serious adverse impacts to a wide
range of environmental and public interest values important to the Nantucket Sound
region.?

In December, 2004, APNS received "Soundkeeper” status from the nationally
renowned Waterkeeper Alliance. The purpose of the Waterkeeper program is three-
fold: 1) to support and empower member Waterkeeper organizations to protect
communities, ecosystems and water quality; 2) to promote the Waterkeeper model for
watershed protection worldwide; and 3) to advocate for issues common to
Waterkeeper programs. This distinguished certification will assist APNS in pursuing
its broad objectives for the long-term preservation of Nantucket Sound.

While the specific mission of APNS is to ensure the protection of Nantucket
Sound for present and future generations, the organization also is engaged in activities
dealing with broader environmental initiatives. To carry out its larger goals at a local
level, APNS has initiated collaborative efforts with the United States Environmental
Protection Agency ("EPA"), stepped up efforts to establish Nantucket Sound as a
National Marine Sanctuary, established a marine educational program under its
Soundkeeper initiative, and developed a legal agenda to pursue issues of national
importance that affect not only Nantucket Sound, but many other coastal regions in
the country as well,

On a national level, APNS is actively engaged in a number of initiatives to
enhance the protection of coastal and ocean areas. For example, APNS is sponsoring
a legal analysis related to the application of the Migratory Bird Treaty Act ("MBTA")

2 APNS hereby incorporates by reference in the administrative record all documents it has
previously submitted to the Corps regarding the proposed project. See Ex. 1 (indicating that
documents filed with the Corps would be included as part of the administrative record).
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to ocean areas within United States jurisdiction beyond three miles from shore.

APNS is coordinating with other concerned environmental organizations on this issue.
In addition, APNS is assisting in the coordination of efforts to promote the
establishment and conservation of marine protected areas, with an emphasis on
ensuring that state-designated areas achieve full attention under federal law. APNS
has testified on federal legislation related to the regulation of non-oil and gas
activities in ocean areas and has drafted comprehensive legislation for this purpose. It
also has commented on the U.S. Oceans Commission report on reform of federal
ocean conservation initiatives and the comparable effort at the state level, Governor
Romney's Ocean Management Task Force.

In keeping with its broad mission, APNS has been a strong advocate of taking
steps to address air pollution in the Cape Cod region and the climate change problem
caused by greenhouse gases. To address these problems, APNS has commented in
support of the federal programmatic EIS for onshore wind energy development,
produced an energy conservation and efficiency brochure that is posted on its website,
published information in its newsletter to inform the publication's 30,000 recipients of
specific measures that can be taken on an individual basis to conserve energy, and
worked with the Cape Light Compact to bring greater public awareness to that
organization's energy conservation programs and the ways in which the public can
access and benefit from them.

APNS's efforts focus on ensuring that the environmental problems that affect
Nantucket Sound and the ocean environment are addressed through comprehensive,
meaningful, and effective programs developed and integrated on a regional and
national basis. Marine ecosystems like Nantucket Sound cannot be conserved and
properly managed in isolation from the surrounding environment or on a piecemeal,
ad hoc manner dictated by political boundaries. Coordination among all affected
stakeholders, including federal, state and local governments, is essential. In taking
this position, APNS endorses the findings and recommendations of the Pew Oceans
Commission in 2003, and the U.S. Commission on Ocean Policy in 2004, both of
which call for the establishment of a comprehensive ocean governance program that
would ensure common-sense management of marine resources.

The APNS review of the DEIS, as reflected in these comments, is based upon
these principles. It is APNS's goal to protect Nantucket Sound and its multiple public
interest values by promoting a national system of ocean governance, establishing a
comprehensive regional program for the development of wind energy and other forms
of "clean energy", implementing an effective approach for combating air pollution
and greenhouse gas emissions, and securing full cooperation between the
Commonwealth and the federal government to protect and manage the ocean areas off
the coast of Massachusetts.
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CWA's proposed wind plant and the procedure that has lead to the issuance of
the DEIS conflict with all of these goals. The DEIS is seriously flawed. It presents a
biased discussion of the permit application and promotes the project, rather than
analyzing it critically and objectively under federal and state laws. It also suffers
from numerous serious technical deficiencies and errors. As a result, this DEIS
cannot be used as the basis for decision on the CWA proposal, and it must be rejected
by the Corps under 33 C.F.R. 325, App. B.8(f)(2)(ii) (requiring Corps' approval of
information provided by an applicant or its consuitant to satisfy the requirements of
the National Environmental Policy Act ("NEPA") for an EIS). The DEIS is so
deficient that the Corps cannot make a legally justified decision on the application,
other than permit denial, without the issuance of a supplemental EIS.

20

()

In addition to the serious flaws in the DEIS, the procedure that the Corps has
used to review the proposed wind energy plant is not adequate. The process conflicts
with the goals of achieving comprehensive ocean governance and the development of
a renewable energy program. As an initial matter, there is no legal authority to allow
private use of Nantucket Sound for wind energy development. Nor is the Corps the
appropriate agency to conduct the review of a project of this nature. There are no
standards to guide agency decision-making; there has been no programmatic review
of offshore wind resources to identify preferred locations; and there has been no effort
to comply with well-established principles of ocean governance. The inadequacy of
the Corps' review procedure for offshore wind energy has prompted the U.S.
Commission on Ocean Policy to conclude:

The Section 10 process stands in stark contrast both to the well
established DOI regulatory program for onshore wind energy
and, in the marine setting, to the robust regulatory program for
offshore oil and gas that has developed under the OCSLA (Outer
Continental Shelf Lands Act). Using the Section 10 process as
the primary regulatory vehicle for offshore wind energy
development is inadequate . . . .

Commission on Ocean Policy, An Ocean Blueprint for the 21st Century Final Report
of the U.S. Commission on Ocean Policy, 318 (2004) ("Ocean Commission Report").

In these comments, APNS demonstrates not only that the DEIS is technically
flawed and that the review process is legally insufficient, but also that the CWA
application fails the public interest test under which section 10 permits must be
judged. The purported benefits of the project are overstated, while the negative
impacts are minimized, incorrectly analyzed, or ignored. Consequently, CWA's
permit application must be denied.



u03920

In addition, the application fails under a host of other environmental laws,
including the Coastal Zone Management Act ("CZMA"), Endangered Species Act
("ESA"), Marine Mammal Protection Act ("MMPA"), Migratory Bird Treaty Act
("MBTA"), National Historic Preservation Act ("NHPA"), the federal public trust
doctrine, and State laws, including the Massachusetts Ocean Sanctuaries Act
("MOSA"), the Energy Facilities Siting Board ("EFSB") statute, the Massachusetts
Waterways statute, and the Massachusetts Coastal Zone Management program. The
project also must fail under the review conducted by the Cape Cod Commission.
These legal violations are additional reasons that the permit application must be
denied.

Following the Introduction, Section II of the APNS comments presents a
summary of the critical legal defects in treating a section 10 RHA permit as sufficient
for developing the proposed wind plant on outer continental shelf ("OCS") lands.
Section II explains why the proposed plant substantially infringes on federal property
interests and is therefore unlawful without Congressional authorization. In addition,
Section II explains why the public interest test is not only an insufficient mechanism
for administering an offshore wind energy program, but that it also precludes the
Corps from permitting the proposed project without Congress first authorizing the use
of OCS lands for wind energy purposes, or alternatively, without conditioning
construction on Congressional authorization of offshore wind development and
complete compliance with new implementing regulations.

Section III addresses why, even if Congress had authorized offshore wind
energy development, this particular project cannot survive the public interest test the
Corps must conduct under section 10. Section III summarizes the findings of the
APNS review and presents them under the Corps' section 10 public interest test. As
shown by the matrix included in Section II1.B, the proposed action results in negative
impacts under virtually every relevant factor included in the public interest, as set
forth in 33 C.F.R. § 320.4. The few factors for which the project has neutral or
slightly positive consequences cannot overcome the extreme negative effects. Again,
for this reason, the Corps is compelled to deny CWA's application.

Because CWA has attempted to justify its proposed project in substantial part
on purported improvements to air quality, reductions of harmful emissions, and
combating global warming, APNS devotes Section IV to refuting CWA's claims in
this regard. The Corps and CWA have applied a conceptually flawed air pollution
analysis that seriously overstates the benefits of the project. CWA and project
supporters rely on air benefits as the principal justification for the proposed action. To
the extent these benefits exist at all in certain limited areas, they are inconsequential.
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Section V addresses the substantive deficiencies of the application under other 0
federal laws, as well as under Massachusetts law. As noted above, these laws include

the CZMA, ESA, MBTA, MMPA, NHPA, the MOSA, and Chapter 91.

Section VI discusses the numerous federal and state law procedural
deficiencies that afflict the Corps' review of the proposed project. Several NEPA
defects are discussed in this section, including: 1) the improper role the applicant has
played in virtually every aspect of the NEPA process; 2) the failure of the Corps to
conduct a programmatic EIS; and 3) the failure of the Corps to consider the proper
state boundaries.

Section VII addresses the failure of the DEIS to review alternatives adequately,
including: 1) the failure to establish an appropriate EIS purpose and need statement;
2) the illegally constrained alternatives review; and 3) the failure to identify and
adequately address project impacts.

Section VIII discusses the general substantive deficiencies in the DEIS,
including the failure to account for technical uncertainties and the failure to address
cumulative effects adequately.

Section IX sets forth its recommended course of action. These
recommendations, if followed, would not only ensure the long-term protection of
Nantucket Sound, but also promote the timely, cost-effective, and environmentally
adequate development of wind energy projects in a manner that is consistent with
ocean governance principles.

Volume II of these comments discusses specific DEIS technical deficiencies on
a chapter-by-chapter basis. For each chapter, comments are provided according to the
corresponding section of the DEIS. An extensive team of consultants has assisted
APNS in preparing these comments. These consultants have considerable expertise in
their respective fields and present their comments on technical issues in the DEIS
from a disinterested and unbiased perspective. The names of these consultants, their
respective areas of expertise, and a summary of their credentials, are set forth in

Exhibit 2.

APNS has recommended these steps from the outset of the public debate over
the CWA wind energy plant more than three years ago. Had these recommendations
been adapted at that time, as recommended by numerous elected officials,
governmental entities, public interest organizations, and the general public, a rational
and effective offshore wind energy program would already be in place and a
mechanism established for the review and authorization of projects such as this in
locations that, unlike Nantucket Sound, are suitable for development. As discussed in



cO
(o
Lo
0O
r\k..‘
o

Section IX, it is not too late for such a program to emerge, provided the Corps and
other federal agencies exercise leadership and sound decision-making.

II. SUMMARY OF SUBSTANTIVE LEGAL DEFICIENCIES -
INSUFFICIENCY OF SECTION 10 TO AUTHORIZE
OFFSHORE WIND ENERGY PROJECTS

CWA does not have permission from the federal government to use the OCS
for its proposed development, and the Corps has no power to grant such authority.
From the start of this process, permission in the form of explicit Congressional
authorization has been lacking. Even if CWA obtains a section 10 permit (which the
Corps cannot grant consistent with Administrative Procedure Act decisionmaking
requirements), it still cannot develop the wind plant it proposes.

Throughout the course of the Corps' review of the proposed project, APNS and
others have identified this critical deficiency and argued that the Corps cannot permit
the project until the deficiency is cured. Although numerous parties have questioned
the Corps regarding its position on this critical matter, the Corps has consistently
refused to provide an answer. As recently as January 8, 2005, the Corps again side-
stepped the question, explaining:

Our regulations specify that we do not get involved in property
rights issues. It is the applicant's responsibility to ensure they
have the necessary property rights. It is not our responsibility to
tell them what property interests they need to acquire. So we did
not spend any time researching that issue any further. Our
regulations are clear that we do not address property rights
issues. It may be that's an issue that needs to be addressed in the
legislative branch of government. That if in fact there is a gap
that the people perceive, that is something that the Congress will
need to decide whether or not they want to address it.

MTC Meeting, (Jan. 8, 2005). Other agencies have similarly refused to answer this
critical question. '

The Corps cannot continue to dodge this issue. In Alliance to Protect
Nantucket Sound, Inc. v. United States Dep't. of the Army, the First Circuit recently
held that the "Corps must consider, despite § 320.4(g)(6), the impact of a permit
issuance of federal property rights in various ways, as part of its general public
interest review." 2005 WL 357636, *6 (1st Cir. Feb. 16, 2005) (emphasis added).
Although the Corps has consistently hidden behind section 320.4(g)(6) to avoid
considering federal property rights, either with respect to CWA's false affirmation on
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its permit application or with respect to its public interest review,? the First Circuit has
directed that Supreme Court precedent requires the Corps to consider federal property
interests in evaluating CWA's permit application.

Although the court found that the Corps must consider "the impact of a permit
issuance of federal property rights in various ways, as part of its general public
interest review," The First Circuit did not decide the "thorny" issue of whether
Congressional authorization is needed for major construction on the OCS. The court
did, however, express its concern regarding this issue:

The first part of our opinion holds that a Section 10 permit is
necessary for all structures on the OCS unless otherwise
indicated by law, but does not determine whether such a permit is
sufficient to authorize building on the federally controlled OCS.

Whether, and under what circumstances, additional authorization
is necessary before a developer infringes on the federal
government's rights in the OCS is a thorny issue, one that is
unnecessary to delve into in the instant case. The data tower at
issue here involves no real infringement on federal interests in
the OCS lands. To start, the structure is temporary, of five years'
duration, more than two of which have now passed. The tower is
also not exclusive--it must accept data collection devices form
the government and others, and it must give the data to the
government. The tower is a single structure, and it provides
valuable information that the Corps requires in order to evaluate
the larger wind energy plant proposal. The Corps's public
interest evaluation of the data tower resulted in a finding of
"negligible impact" on property ownership and stated that
collection of the data is in the public interest. Environmental
Assessment at 4-5. 1t is inconceivable to us that permission to
erect a single, temporary scientific device, like this, which gives
the federal government information it requires, could be an

3 Although the court found that the Corps had considered property interests in its public
interest review for the data tower, id. at *6, the Corps consistently maintained throughout the
litigation that it did not and would not. Thus, the "0" that the Corps assigned for the property
ownership factor in the public interest test for the data tower is more likely a reflection of their
unwillingness to consider any property issues whatsoever, than an actual finding that the data tower
would have an actual effect. In any case, the Corps' statement that it will not consider federal
property interests is obviously no longer a viable position as a result of APNS's legal chalienge.
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infringement on any federal property ownership interest in the
OCS. '

Thus, the question of infringement of federal property interests is
entirely hypothetical in this case. . . . We do not here evaluate
whether congressional authorization is necessary for construction
of Cape Wind's proposed wind energy plant, a structure vastly
larger in scale, complexity, and duration, which is not at issue in
the present action. Our analysis is limited to whether additional
Congressional authorization is necessary for the data tower,
which does not infringe on any federal property interest, and we
conclude that it is not.

Id. at *6-7 (emphasis in original). Ex. 3.

APNS quotes almost the entirety of this section because of the critical issues
the court points out. The court found that the data tower does not infringe on federal
property interests; consequently, it did not reach the critical issue of whether
congressional authorization is needed.

Importantly, the First Circuit determined that it did not need to reach that issue
because the data tower did not infringe on federal property interests for the following
reasons: 1) the structure is temporary only (almost half the period has already run);

2) the structure is non-exclusive and must be made available for others for research;
3) the data is needed for the EIS, according to the applicant and the Corps?; and 4) the
structure is de minimus in nature, only involving one small structure.

The logical conclusion for the court's analysis is that the wind plant, in
contrast, will be an infringement on federal property interests. Indeed, the proposed
project is opposite in every respect from those factors the court deemed critical in
finding the data tower a de minimus intrusion: 1) the proposed plant is of
significantly longer duration; 2) it is exclusive to the developer, and will be the source
of huge private profits for CWA; 3) the region does not need electrical power, and the
power generated will be sold for profit by CWA, with no competitive bidding, rents or
royalties charged to produce revenue for the United States; and 4) the project involves
131 massive structures, each substantially larger than the data tower, as well as over
100 miles of transmission cable.

4 In fact, no data whatsoever was incorporated into the DEIS by the Corps. It is quite
apparent that the Corps did not require the data for any purpose in producing this DEIS.
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The Corps must now confront the question it has so assiduously avoided for
the last three years. How will permitting of the proposed project impact federal
property rights, and is a section 10 permit sufficient authorization to build on the
OCS8?

In fact, the answers to these questions have long been obvious. A section 10
permit is not adequate, and there is no legal authority for this project.

The following discussion is divided into two parts. The first section addresses
- why, as a matter of law, Congressional authorization is needed to build the proposed
plant on the OCS. The second section addresses how the proposed plant impacts
federal property interests and why the Corps cannot permit the structure.

A.  Congressional Authorization Is Prerequisite to Private
Development of Federal Lands.

1. Only Congress Can Authorize the Use of Federal Lands and
Waters.

The reason why a section 10 permit alone is insufficient is clear: Congress has
not authorized the use of federal offshore lands for wind energy development.

Under the Property Clause of the United States Constitution, only Congress has
the power to authorize use of federal lands and waters. U.S. Const. art. IV, sec. 3,
cl. 2; see e.g. Branson Sch. Dist. Re 82 v. Romer, 161 F.3d 619, 636 (10th Cir.1998)
(noting that the "Supreme Court . . . has recognized the very broad powers of
Congress under the Property Clause to use and dispose of federal property as
Congress sees fit"). The Property Clause of the Constitution provides that "[t]he
Congress shall have Power to dispose of and make all needful Rules and Regulations
respecting the Territory or other Property belong[ing] to the United States. . ." U.S.
Const., art. IV, sec. 3, cl. 2. Congress' power to act under the Property Clause is
"without limitations." Kleppe v. New Mexico, 426 U.S. 529, 539 (1976). Without
specific authorization from Congress, any non-de minimus construction on the OCS is
unlawful.

Indeed, the Supreme Court has consistently upheld the federal government's
right to determine the fate of its own property. See Kleppe, 426 U.S. at 539; Alabama
v. Texas, 347 U.S. 272, 273 (1954). It is the right of Congress to determine to whom
property will be sold, or the use thereof permitted, and under what conditions. Van
Brocklin v. Anderson, 117 U.S. 151, 167 (1886). Furthermore, the Court has held that
the property interests of the United States "cannot be seized by authority of another
sovereignty against the consent of the Government." Armstrong v. United States, 364
U.S. 40, 43 (1960). This legal principle is not altered as against a private individual
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or company rather than another sovereign. Utah Power & Light Co. v. United States,
243 U.S. 389, 408-09 (1917) (examining a private company's claims of ownership of
government land under the Property Clause). Further, agency officials do not have
the authority to dispose of public lands except through statutory procedures. Double
J. Land & Cattle Co. v. United States Dept. of the Interior, 91 F.3d 1378, 1382 (10th
Cir. 1996).

After reviewing the relevant legal authorities, the American Law Division for
the Congressional Research Service ("CRS") of the Library of Congress recently also
determined that more is required to construct offshore wind energy facilities on the
OCS than a section 10 permit. The CRS determined that "[although] the Corps does
not have a responsibility to deny a permit even when property rights cannot presently
be obtained . . ., construction on the OCS without first obtaining these rights would
remain unlawful." See Ex. 4, at 13 (emphasis added). The CRS further concludes, "It
appears that no federal agency, including the Army Corps of Engineers, which
permits structures only for navigability purposes, can authorize the occupation and
use of OCS lands for wind and other renewable energy purposes under current law."
Id. at 12,

Congress has simply not authorized the proposed activity. Nor can CWA rely
on the section 10 permit as some sort of "implicit authorization." The Corps'
section 10 regulations expressly disclaim any grant of property rights under the RHA
permitting regime. See 33 C.F.R. § 320.4(g); see also Double J. Land & Cattle, 91
F.3d at 1382. In light of that disclaimer, and in the absence of any other form of
authorization, the inescapable conclusion is that a section 10 permit alone is
insufficient for CWA to construct its project.

2. A Determination that Congressional Authorization Is
Necessary Is Consistent with the Public Trust Doctrine.

The conclusion that federal authorization is prerequisite to development on
federal lands is consistent with the public trust doctrine. The doctrine holds that in the
absence of explicit legislative authorization, public trust resources like the OCS
cannot be transferred to private parties for development.

The federal government holds OCS resources in trust for all of its citizens
under the public trust doctrine. The common law public trust doctrine stands for the
notion that the government holds the public domain as part of its trust. United States
v. Beebe, 127 U.S. 338, 342 (1888). This trust bestows a duty upon the government
"to protect and preserve the lands for the public’s common heritage," Sierra Club v.
Block, 622 F. Supp. 842, 866 (D. Colo. 1985) (emphasis added), and for the public’s
benefit, see Shively v. Bowlby, 152 U.S. 1, 11 (1894).
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The doctrine has its roots in ancient Rome and has traditionally applied to
navigable waters, protecting such things as navigation, commerce and fishing. See
Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial
Intervention, 68 Mich. L. Rev. 471, 475 (1970). The doctrine has expanded over time
to protect wildlife, water quality, public recreation, aesthetics and ecological integrity.
See Harry R. Bader, Antaeus and the Public Trust Doctrine: A New Approach to
Substantive Environmental Protection in the Common Law, 19 B.C. Envtl. Aff. L.
Rev. 749, 753 (1992). In no way is it a stretch, therefore, to find that the doctrine
applies to OCS resources; those values that would be impacted by the proposed
project are the very same values that have been protected by the doctrine since its
inception.

The public trust doctrine has three historic features: "First, it has always
embodied a particular substantive content, namely protection and conservation of
land.... Second, the doctrine has always had a specific scope: it has always applied to
highly valued public lands. Last, the doctrine has taken on a precise form ... it has
restricted the exercise of governmental power...." Eric Pearson, "The Public Trust
Doctrine in Federal Law," 24 J. Land Resources & Envtl. L. 173 (2004). The doctrine
prevents "the destabilizing disappointment of expectations held in common." Joseph
L. Sax, "Liberating the Public Trust Doctrine from Its Historical Shackles," 14 U.C.
Davis L. Rev. 185, 188 (1980).

The public trust doctrine, which is quite enthusiastically applied by the
Commonwealth, exists within the federal common law. See In re Steuart
Transportation Co., 495 F. Supp. 38, 40 (E.D. Va. 1980} (the federal government has
a "duty to protect and preserve the public's interest in natural wildlife resources");
U.S. v. Burlington Northern Railroad Co., 710 F.Supp. 1286 (D. Neb. 1989) (the U.S.
is entitled to compensation under the public trust doctrine for damages to its public
lands and the natural resources on them); U.S. v. 1.58 Acres of Land, 685 F. Supp.
120, 124 (D. Mass. 1981) (the federal government maintains a public trust duty to
protect the public's interest when taking title to tidelands); City of Alameda v. Todd
Shipyards Corp., 635 F. Supp. 1447, 1450 (N.D. Cal. 1986) ("United States may not
abdicate [the] role of trustee for the public when it acquires land by condemnation.")

Although the federal common law can only be created in "few and restricted"
instances, Texas Industries, Inc. v. Radcliff Material, Inc., 451 U.S. 630, 640 (1980),
protection of valuable resources held in common for the citizens of the United States
is clearly one of those instances. The proposed project involves "the rights and
obligations of the United States” resulting from its location on the OCS; the federal
common law rule is "necessary to protect uniquely federal interests." Id. at 641.
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Indeed, the idea that the United States has a general trust duty for public lands
has a long history dating back to the foundation of the country. See Shively, 152 U.S.
at 14 ("[American lands] [h]aving been discovered by subjects of the king of England
... were held by the king as the representative of, and in trust for, the nation.... Upon
the American Revolution, all the rights of the crown vested in the several states,
subject to the rights surrendered to the national government...."); Pollard v. Hagan,
44 1J.S. 212, 229 (1845) ("When the Revolution took place the people of each state
became themselves sovereigns; and in that character held the absolute right to all
navigable waters and the solids under them for their own common use...."); Beebe,
127 U.8S. 338 (the "public domain is held by the Government as part of its trust. The
Government is charged with the duty and clothed with the power to protect it from
trespass and unlawful appropriation..."); Light v. United States, 220 U.S. 523, 537
(1911) ("The public lands are held in trust for the people of the whole country and the
government is charged with the power to take control of public lands."); United States
v. Trinidad Coal Company, 137 U.S. 160, 170 (1890) (lands of the United States are
held in trust for all the people); Sierra Club v. Department of Interior, 398 F. Supp.
284,287 (N.D. Cal. 1975) (there is "a general trust duty imposed ... by the National
Park System Act ... to conserve scenery and natural and historic objects and
wildlife....").

It is, of course, possible for the the common law public trust doctrine to be
superceded. For example, Congress could preempt the doctrine by authorizing private
development of public trust resources. Preemption of federal common law, however,
requires Congressional action, which has not occurred in this case, and "involves an
assessment of the scope of the legislation and whether the scheme established by
Congress addresses the problem formerly governed by federal common law." City of
Milwaukee v. Hllinois, 451 U.S. 304, 315 n.8 (1981). Because "Congress has not
spoken” to the particular issue of offshore wind energy, preemption of the doctrine is
not implicated. The federal common law public trust doctrine applies without
hesitation. Id. at 313, 315.

The value of submerged lands in particular to the nation was made clear by the
Supreme Court over a century ago. See Illinois Central Rwy. Co. v. Illinois, 146 U.S.
387,452 (1892). In Illinois Central, the Court held that the transfer of submerged
lands in Lake Michigan to a private company by the State of Illinois was invalid
because the title to submerged land is "different in character from that which the State
holds in lands intended for sale." Id. at 452. The Court explained:

The State can no more abdicate its trust over property in which
the whole people are interested, /ike navigable waters and the
solids under them, so as to leave them entirely under the use and
control of private parties ... than it can abdicate its police powers
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in the administration of government and the preservation of
peace.

Id. at 453 (emphasis added).

Likewise, the Corps cannot, as an agent of the federal government, adbdicate
its responsibility over trust property in which the whole of the people are interested —
i.e., Nantucket Sound — without Congressional action. This principle is no less true
for the proposed project than it was for Illinois Central because of its location in
federal offshore waters. See also Shively, 152 U.S. at 49-50 ("[T]he navigable waters
and the solids under them ... shall not be disposed of piecemeal to individuals as
private property, but shall be held as a whole for the purpose of being ultimately
administered and dealt with for the public benefit by the State....") and People ex rel.
Scott v. Chicago Park Dist., 66 111.2d 65, 79 (I1l. 1976) (Where public land belonging
to the people is ceded "in favor of a private interest,”" such action must "withstand a
most critical examination," and the benefits to be enjoyed cannot be "too indirect,
intangible, and elusive to satisfy the requirement of a public purpose.™).

The public trust doctrine is therefore consistent with the conclusion that
Congressional authorization is first required before public trust resources can be used
by private parties. Without explicit Congressional authorization preempting the
application of the public trust doctrine, private exploitation of public trust resources is
impermissible. In short, Nantucket Sound is off-limits to CWA developers.

3. Construction on the OCS Without Federal Permission Is
Equivalent to Trespass.

The consequence of occupying OCS lands without Congressional authorization
is to commit the equivalent of intentional tort. A section 10 permit is merely a
determination by the Secretary of the Army that a proposed project is not an
unreasonable impediment to navigation. See 33 U.S.C. § 403. A section 10 permit is
not permission to use federal property. See 33 C.F.R. § 320.4(g)(6). Without
permission to use federal property, CWA will be subject to federal injunction if it
builds its project on OCS lands.

It is a trespass to enter upon another’s land without consent. Desnickv. A.B.C.,
44 F.3d 13435, 1351 (7th Cir. 1995); Monterosso v. Gaudette, 391 N.E.2d 948, 953
(Mass. App. Ct. 1979); McLaughiin v. Watts, 1995 WL 809501, *3 (Mass. Super.
1995). Trespass is committed when there is a "continued presence on the land of a
structure, chattel, or other thing which the actor or his predecessor in legal interest has
placed on the land" without consent. 75 Am. Jur. 2d, Trespass § 26; Restatement,
Torts 2d § 52.
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The OCS consists of federally protected "submerged lands." 43 U.S.C.
§ 1331(a). With regard to federal property, "the government has the rights of an
ordinary proprietor, i.e., to maintain its possession and to prosecute trespassers.” U.S.
v. Ruckman, 806 F.2d 1471, 1472-73 (10th Cir. 1986); U.S. v. Osterlund, 505 F. Supp.
165, 167 (D. Colo. 1981) (collecting cases). Numerous federal laws and regulations
refer to a cause of action for trespass upon federal lands, including trespass on
"submerged lands." See e.g., 48 U.S.C. §1707 (trespass on submerged lands); see
also, 16 U.S.C. §§ 21-23, 41, 43, 61, 78,91, 92, 122, 161, 201 (trespass provisions
regarding specific national parks); 18 U.S.C. § 1863 (trespass on national forest
lands); 28 U.S.C. § 2415-16 (trespass on Indian and public lands); 33 C.F.R. §
207.20(o) (trespass on Cape Cod Canal); 33 C.F.R. § 207.50(n) (trespass on Hudson
River Lock); 33 C.F.R. § 207.590(8) (trespass on Black Rock Canal and Lock).

Attempts to occupy federally-controlled lands without authorization will result
in injunction. In fact, CWA, which has repeatedly cited United States v. Ray, in an
effort to claim the United States does not have a property interest in the OCS, is well
aware that the unauthorized use of federally-controlled property subjects the occupier
to eviction as with trespass, 423 F.2d 16 (5th Cir. 1920).

The defendants in Ray planned to use two coral reefs lying in international
waters about four and one-half miles off the southeast coast of Florida to create island
nations. The federal government sued the defendants for failure to obtain a section 10
permit and for trespass. Although the lower court found that an action in trespass
could not be maintained where the United States had not claimed full title to the
property, the Court of Appeals reversed. The court explained that while an action for
trespass quare clausum fregit’ may have been "inaccurately framed," the court did

. .. not understand that claim to seek such a remedy, despite the
language in which the petition is couched. Damages, an
inseparable element in the common law action for trespass, are
not sought here, and the only relief requested is restraint from
interference with rights to an area which appertains to the United
States and which under national and international law is subject
not only to its jurisdiction but its control as well.

Ray, 423 F.2d at 22. "Neither ownership nor possession is, however, a necessary
requisite for the granting of injunctive relief." Id. Furthermore, the court found that

5 Trespass quare clausum fregit is "[t]hat species of the action of trespass which has for its
object the recovery of damages." Black’s Law Dictionary 1244 (6" Edition 1990) (emphasis added).
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the "rights of the United States in and to the reefs and the vital interest which the
Government has in preserving the area require full and permanent injunctive relief
against any interference with those rights by defendants and intervenor." Id. at 23
(emphasis added).

As with Ray, the United States' vital interests in the rights and resources¢ of the
Nantucket Sound demands permanent injunctive relief against any interference of
those rights by private parties. As already noted, the First Circuit opinion in Alliance
to Protect Nantucket Sound strongly indicates that the wind plant will infringe on the
property interests (and therefore the rights) of the United States. Section 10 only
implicates the federal government's right to protect against interference with the
nation's navigable waters. Without more, occupation on the OCS constitutes
interfence with the federal government's rights and will be subject to permanent
injunction. '

6 Indeed, many of the facts that the court looked to as evidence of the value of the region
could easily have been describing Nantucket Sound:

The evidence overwhelmingly shows that the Government has a vital
interest, from a practical as well as an aesthetic viewpoint, in preserving the
reefs for public use and enjoyment. The protective underwater crannies of
the reefs serve as a haven and spawning ground for myriad species of tropical
and game fish. The unique and spectacular formations of the submerged
coral deposits attract scores of water sports enthusiasts, skin divers, nature
students, and marine researchers. Certain organisms living on the reefs
contain substances useful in pharmacology. The reefs protect the inland
waters from the heavy wave action of the open sea, thus making the area
conducive to boating and other water sports. Congress, intent on conserving
the value and natural beauty of the area, recently enacted the Biscayne
National Monument Bill establishing the area, which includes both Triumph
and Long Reefs, as a national monument. The reefs are a part of the series of
coral reefs which dot the coastal and international waters extending out from
southeastern Florida. Slightly to the south and west of the Triumph and
Long Reefs, and straddling the three-mile dividing line between federal and
state waters, is the huge federal-approved John Pennekamp Coral Reef State
Park, also known as Key Largo Coral Reef Preserve. The fact that the area is
worthy of preservation is abundantly demonstrated by the evidence.

Id. at 22-23. As has been discussed previously in these comments, Nantucket Sound is an
extraordinarily valuable natural resource, known world-wide for its spectacular beauty. Itisa
recreational paradise, with critically important fishing grounds. It is home to one of the world's most
eminent oceanographic research institutions — Wood's Hole Oceanographic. Not only is the center of
the Sound ringed by state sanctuary waters, the entire Sound has been nominated for national marine
sanctuary status.
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4. The Navigational Servitude for Nantucket Sound Remains in
Effect Notwithstanding Section 10.

More evidence of the illegality of development without Congressional
authorization is the lack of protection of property for the proposed construction
associated with the issue of navigational servitude. The navigational servitude
prohibits CWA from claiming a property right to Horseshoe Shoal or any protection
for the investment in this $800 million proposed project.

A navigational servitude is a pre-existing limitation on riparian property. See
United States v. 30.54 Acres of Land, 90 F.3d 790, 795 (3d. Cir. 1996). It originates
from the dominant right of the public to navigate and fish in navigable waterways
without interference. See Benjamin Longstreth, Protecting "The Wastes of the
Foreshore": The Federal Navigational Servitude and its Origins in State Public Trust
Doctrine, 102 Colum. L. Rev. 471, 486 (2002). "The federal navigational servitude is
paramount to all other interests in navigable waters. The courts have found alteration
or destruction of structures, interference with the right of access, and interference with
fee simple title all within the scope of the servitude." Genevieve Pisarski, Testing the
Limited of the Federal Navigational Servitude, 2 Ocean & Coastal L.J. 313, 316
(1997).

The federal government’s paramount servitude over navigable waters is
evidenced in the Submerged Lands Act, which states:

The United States retains all its navigational servitude and rights
in and powers of regulation and control of said lands and
navigable waters for the constitutional purposes of commerce,
navigation, national defense, and international affairs, all of
which shall be paramount to, but shall not be deemed to include,
proprietary rights of ownership, or the rights of management,
administration, leasing, use, and development of the lands and
natural resources which are specifically recognized, confirmed,
established, and vested in and assigned to the respective States
and others by section 3 of this Act.

43 U.S.C. § 1314(a). The Supreme Court similarly stated, more than a century earlier,
that:

[T]he doctrine of dominion over and ownership by the crown of

lands within the realm of tide waters is founded . . . upon the fact
that the waters are navigable . ... The public being interested in
the use of such waters, the possession by private individuals of
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lands under them could not be permitted except by license of the
crown, which could only exercise such dominion over the waters
as would insure freedom 1n their use so far as consistent with the
public interest. The doctrine is founded upon the necessity of
preserving the public use of navigable waters from private
interruption and encroachment, a reason as applicable to
navigable fresh waters as to waters moved by tide.

Hlinois Central, 146 U.S, at 437.

The navigational servitude is thus a reflection of the public trust and the
government's responsibility to administer that trust. The power to invoke the
navigational servitude arises from the need to protect or improve navigation. /d, at
423. The government can successfully use its navigational servitude when two
requirements are met: 1) the property is located within navigable waters; and 2) there
will be either a navigable purpose or effect. /d. Both requirements are met for
CWA's proposal. The Horseshoe Shoal area is navigable in fact, and the project will
have an impact on navigation.

The problem facing CWA is that so long as the navigational servitude remains
in effect, the federal government is not obligated to pay compensation for removal of
the structure. See Alan T. Ackerman & Noah Eliezer Yanich, Just and Unjust
Compensation: The Future of the Navigational Servitude in Condemnation Cases, U.
Mich. J. L. Reform 573, 579 (2001). ""Navigational servitude' is an expression of the
notion that the determination whether a taking has occurred must take into
consideration important public interest in flow of interstate waters. . . ." Kaiser Aetna
v. United States, 444 U.S. 164, 175 (1979). Without assurance of compensation for
forced removal, significant investment in an untested technology in a location heavily
utilized by fishing and boating interests, and which encompasses numerous other
environmental values, becomes an extraordinarily high-risk endeavor.

The only way that CWA can get the navigational servitude for Horseshoe
Shoal waived is through congressional action. Pisarski, supra, at 323. The
congressional waiver must be explicit to overcome the servitude. Id. "[A] waiver of
sovereign authority will not be implied, but instead must be 'surrendered in
unmistakable terms." United States v. Cherokee Nation of Oklahoma, 480 U.S. 700,
707 (1987) (quoting Bowen v. Public Agencies Opposed to Social Security
Entrapment, 477 U.S. 41, 52 (1986)).

Congress has not broadly waived navigational servitudes for offshore projects.
In fact, with respect to offshore oil and gas leases, the navigational servitude is not
waived in any case. Instead, when the government enters into a contract with lessees,
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the lease provides for compensation if the government were to break the lease and
force the removal of structures. The Outer Continental Shelf Lands Act ("OCSLA"),
in fact, includes a national security clause, that provides, "all such leases shall contain
or be construed to contain provisions for the payment of just compensation to the
lessee whose operations are thus suspended.” 43 U.S.C. § 1341(c). Of course, no
lease system exists for offshore wind, so this provision of the OCSLA is inapplicable.

When there is no statutory assurance of compensation, as with the proposed
project, a party may seek a declaration of non-navigability from Congress to remove
the navigational servitude. A declaration of non-navigability is necessary to "assist
the project developers in obtaining financing for [a] project.” 137 Cong. Rec. 3639,
3687. Only through this waiver is the federal government prevented from taking
property without just compensation.

It will be practically impossible for CWA to obtain a declaration of non-
navigability, In most declarations, the Congressional representative from the district
where the declaration is needed introduces the legislation. Typically, the legislation
pertaining to a declaration of non-navigability passes without much debate. Most are
considered routine issues, so they do not face any opposition. With respect to the
CWA proposal, however, there is tremendous opposition to the project. The political
support to achieve such a declaration is not possible absent the willingness of home
state delegation, which of course CWA lacks and cannot attain. Further, it is highly
unlikely that CWA will be able to convince the federal government to assume
financial liability, should the project ultimately present a problem to the nation's
navigational interests and national security concerns, without ever having considered
the issue of offshore wind. CWA's inability to obtain a waiver makes the proposed
project financially precarious, if not foolish. The interest of the public will not be
served by permitting a project so vigorously opposed in an area highly popular for
other uses, of such questionable financial viability.

B. The Impacts of Permit Issuance on Federal Property Rights
Precludes the Corps from Granting the Permit CWA Seeks.

The First Circuit has held that the "Corps must consider, despite § 320.4(g)(6),
the impact of a permit issuance of federal property rights in various ways, as part of
its general public interest review." 2005 WL 357636, at *6. Thus, the Corps must
consider the sufficiency of a section 10 permit for the proposed use and how granting
CWA the permit it seeks will impact federal property interests.

In light of the above discussion, the Corps has only one option: deny the permit
outright because protection against infringement of federal property interests requires
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permit denial. Failure to follow this approach will compromise federal property
interests and subject the United States to protracted controversy and litigation.

1. Because Section 10 Is an Inadequate Basis for Review, the
Impact of Permit Issuance on Federal Property Rights Would
Be Severe.

Federal property interests cannot be protected by allowing development in the
absence of a comprehensive program designed specifically to administer an offshore
wind energy program. CWA insists that section 10 and the ancillary procedural
reviews under NEPA and similar laws bring into play all of the relevant decision
making considerations. Even a cursory review of federal environmental and natural
resource law demonstrates why CWA is wrong.

a. The RHA is not sufficient to regulate properly a
complex energy development program.

The RHA was not intended to be used as a source of authority for developing
public resources. Rather, the purpose of the RHA was to provide one aspect of the
review/permitting necessary for development in navigable waterways; specifically, to
regulate obstructions in the nation's navigable waters. See Willamette Iron Bridge Co.
v. Hatch, 125 U.S. 1 (1888). As explained by one court construing section 10 not
long after the enactment of the RHA:

Section 10 may be searched in vain for the discovery of any
affirmative grant of right or power for the construction of any
instrumentality of commerce. The section is entirely negative
and prohibitive in character. It is intended to prevent obstruction
to navigation, and that alone. . . . To say that it is authority for
the prosecution of a work or works in or under any of the
navigable waters of the United States, unless those works have
first been affirmatively authorized by proper authority, either
state or federal, is, in my judgment, to give the section a meaning
which is unsupported by any rule of construction known to the
law.

Wilson v. Hudson Valley Water Company, 76 A. 560, 565 (N.J. Ch. 1910).

In fact, Congress initially enacted section 10 in 1890, see 26 Stat. 426, 454,
after the Supreme Court held that in the absence of federal legislation, the federal
government was powerless to protect the nation's navigable waters from obstruction,
including obstacles created by state-authorized projects. See Willamette Bridge, 125
U.S. 1. This section, with minor changes, became section 10 of the 1899 Act. Two
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decades later, the Corps failed in an attempt to use the RHA to object to a proposed
sewer in New York City, when the judge ruled that the only purpose of the law was
regulation of obstacles to navigation. See U.S. Army Corps of Engineers, Brief
History: Environmental Activities, at <http://www.hq.Corps.army.mil/
history/brief3.htm>.

CWA relies upon a single provision — one paragraph - in the Corps' regulations
to claim that the section 10 process is sufficient review for a project of this scale: 33
C.F.R. § 320.4(a). The public interest test, as section 320.4(a) is called, however,
merely enumerates certain factors the Corps must consider when evaluating an
application for a navigability permit. Among the factors to be considered are
conservation, economics, aesthetics, fish and wildlife, historic preservation, energy
needs, and others.”

Although these factors are indeed relevant to the development of a power plant
in Nantucket Sound, they alone are insufficient to regulate all offshore wind energy
development. There is no standard manner in which the Corps is to consider these
factors.! Most importantly, this simple provision does not contain any standards
regarding how to evaluate impacts under each one of the enumerated factors. The
section 10 public interest is nothing more than guessing game, subject to the Corps'
unfettered discretion. The unguided nature of the section 10 process is confirmed by

7 Traditionally, when issuing permits under § 10 of the RHA, the Corps looked only to the
navigational impacts the project would pose. Lawrence R. Liebesman, "Regulatory Standards for
Individual Permits under the Clean Water Act Section 404 Permit Program and the Role of EPA’s
Section 404 Permit Program and The Role of EPA’s Section 404(b){1) Guidelines,"” SA83 ALI-ABA
187, 189 (May 29, 1996). This changed, however, in 1968, when regulations were revised to require
the Corps to also consider wildlife, conservation, pollution, aesthetics, ecology, and the general public
interest in their permitting decisions. /d, Thus began what has become known as the "public interest
review" process in the Corps permit decisionmaking. Corps regulations were amended again in 1974,
taking into account NEPA and the Federal Water Pollution Control Act. Id.

8 According to the regulations, the weight each factor of the public interest review is a given
"is determined by its importance and relevance to the particular proposal." 33 C.FR. § 320.4(a)(3).
It is a "balancing process.” Id. at §320.4(a}(1)(2005). Thus, because each case is different, each
factor is weighed differently depending on the circumstances. Id. "A specific factor may be given
great weight on one proposal, while it may not be present or as important on another.” Id. Corps
regulations further state: "The decision whether to issue a permit will be based on an evaluation of the
probable impacts, including cumulative impacts, of the proposed activity and its intended use on the
public interest. ... The benefits which reasonably may be expected to accrue from the proposal must
be balanced against its reasonably foreseeable detriments. The decision whether to authorize a
proposal, and if so, the conditions under which it will be allowed to occur, is therefore determined by
the outcome of this genera) balancing test." Id.
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the Corps' failure to provide, at any time during the review of this application, an
explanation as to how these factors should be weighed and balanced. The result is a
virtually standardless decision-making test that while perhaps appropriate for a
navigability permit, 1s wholly incapable of being stretched to serve as the all-purpose
source of authorization for a massive wind energy project without substantially
compromising federal property interests.

Further, the Corps personnel that have been informally tasked with
administering this program and evaluating permit requests are operating outside of
their area of expertise. They have not been trained in energy development,
transmission issues, regional grid requirements, regional energy needs, and
technological issues associated with intermittent power sources.

The Corps is not equipped to make any of these judgments with the requisite
degree of expertise. This is clear from the Corps' mission statement and description
of purpose. The Corps' role is to plan, design, build and operate water resources and
other civil works projects; to design and manage the construction of military facilities
for the Army and Air Force; and to provide design and construction management
support for other Defense and federal agencies. U.S. Army Corps of Engineers, Who
We Are: Our Mission, at <http://www.Corps.army.mil/who.html#Mission>. The issue
properly within the Corps' expertise, impacts to navigation, is not the driving force for
this project, and the Corps is simply ill-equipped to handle the development of
offshore resources efficiently and wisely.

Indeed, the Corps itself has acknowledged as much in its letter of September 3,
2003 to Congressman Freylinghuysen, where it stated, "We are also coordinating with
the President's Energy Task Force and other federal agencies since some of the issues
(e.g., property ownership on the OCS and a national policy on wind energy) are
beyond the Corps' statutory authorities." Ex. 5. This admission by the Corps
effectively says it all: the CWA permit application should never have been accepted
for review by the Corps. By reviewing this permit application, Corps' personnel have
been thrust into a role for which they are insufficiently trained and inadequately
supported. Federal property interests are being jeopardized by the Corps' continued
review.

b. Other federal programs for resource development
illustrate the inadequacy of section 10 for protecting
federal property interests.

One need only reference any of the numerous other federal programs that
regulate the use and occupancy of federal lands or the extraction and use of natural
resources to identify the numerous deficiencies in the section 10 process. All federal
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natural resource programs contain common elements missing from section 10 review,
including: 1) resource-specific authorization to individual agencies with the relevant
expertise; 2) resource-specific environmental standards; 3) enumerated criteria upon
which a decision must be made; 4) standards directing agencies how to balance
interests when making decisions; 5) land use authorization mechanisms; 6)
competitive bidding procedures for the use of federal resources; 7) fair market value
requirements to ensure return to the government and the taxpayers for the use of
public trust resources; 8) specification of areas to be off-limits to development; 9) due
diligence requirements for the development and use of the resource to ensure
efficiency, public health and safety; 10) enforcement and citizen suit provisions; and
11) mandatory roles for state and local governments. The effect of the absence of
these factors on federal property interests must be considered. See Alliance to Protect
Nantucket Sound, 2005 WL at *6.

Congress has consistently viewed these elements as necessary to enable
thoughtful and structured use of natural resources in a manner that protects federal
interests; yet all of these elements are missing from section 10. Moreover, the public
interest test in 33 C.F.R. § 320.4(a) simply does not adequately constrain agency
decision-making. This paragraph of regulatory text is nothing more than a list of
issues to evaluate when considering whether to allow an impediment to navigation.
Congress did not intend the RHA to be used in the fashion the Corps and the CWA
developers are using it.

Indeed, numerous agencies and parties have acknowledged the inadequacy of
the existing program. As early as June, 2002, the MMS stated that,

[TThere exists no designated Federal agency that is tasked with
the authority to protect the Federal interest in the OCS and to
manage activities that ensure that they are conducted in a safe
and environmentally sound manner. Applicants seeking to
conduct activities on the OCS that are not specifically oil or gas-
related have no guidance or clear direction by which to ascertain
which Federal agency or agencies must be consulted in order to
obtain the necessary permits to further the development of
projects on the OCS.

Ex. 6. This view has been repeated by other governmental entities taking an
independent look at the issue. See Ex. 4. In addition, many commentators have
discussed the inadequacies of the existing program and the need for more
comprehensive reviews. See e.g., Michael Schulz, Questions Blowing in the Wind:
The Development of Offshore Wind as a Renewable Source of Energy in the United
States, 38 New Eng. L. Rev. 415 (2004). This issue was the focus of a forum held by
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Boston College Law School, where several authors expressed concern over the
deficiencies in the current inadequate regulatory framework. See e.g., Guy R. Martin,
Odin A. Smith, The Worid's Largest Energy Facility in Nantucket Sound?
Deficiencies in the Current Regulatory Process for Offshore Wind Energy
Development, 31 B.C. Envtl. Aff. L. Rev. 285 (2004); Elizabeth A. Ransom, Wind
Power Development on the United States Outer Continental Shelf: Balancing Efficient
Development and Environmental Risks in the Shadow of the OCSLA, 31 B.C. Envtl.
Aff. L. Rev. 465 (2004); Carolyn S. Kaplan, Congress, the Courts, and the Army
Corps: Siting the First Offshore Wind Farm in the United States, 31 B.C. Envtl. Aff.
L. Rev. 177 (2004).

The most significant statement on the defects in the use of section 10 for
offshore wind project permitting comes from the U.S. Oceans Commission, This
bipartisan review board, established by President Bush under federal law, conducted a
searching review of this specific question, including public testimony.® It found
section 10 to be an inadequate basis for wind project permitting:

[T]he United States already has a wind energy management
program applicable on some federal lands onshore. This
comprehensive program is carried out by DOI's Bureau of Land
Management under broad authority provided by the Federal Land
Policy and Management Act.

Conversely, there is no comprehensive and coordinated federal
regime in place to regulate offshore wind energy development or
to convey property rights to use the public space of the OCS for
this purpose. In the absence of a specific regime, the [Corps] is
the lead federal agency responsible for reviewing and granting a
permit for this activity. Its authority, however, is based on
section 10 of the Rivers and Harbors Act, which, although it has
a public interest requirement, primarily regulates obstructions to
navigation, including approval of any device attached to the
seafloor.

% k %k %k

9 In addition to the numerous meetings held in Washington D.C., the Ocean Commission
held public meetings in Boston during which the proposed project was discussed at length, See
<http://www oceancommission.gov/meetings/jul23 24 02/july23_24 02.html#summary>.
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The section 10 review process stands in stark contrast both to the
well established DOI regulatory program for onshore wind
energy and, in the marine setting, to the robust regulatory
program for offshore o0il and gas that has developed under the
OCSLA. Using the section 10 process as the primary regulatory
vehicle for offshore wind energy development is inadequate for a
number of reasons. First and foremost, it cannot grant leases or
exclusive rights to use and occupy space on the OCS. It is not
based on a comprehensive and coordinated planning process for
determining when, where, and how this activity should take
place. It also lacks the ability to assess a reasonable resource rent
for the public space occupied or a fee or royalty for the energy
generated. In other words, it lacks the management
comprehensiveness that is needed to take into account a broad
range of issues, including other ocean uses in the proposed area
and the consideration of a coherent policy and process to guide
offshore energy development.

U.S. Ocean Commission Report, Ch. 24, p. 318. Ex. 7.

The OCSLA, as the U.S. Ocean Commission noted, is an example of a well-
conceived, comprehensive approach to the development of offshore oil and gas
resources. By simple comparison to the section 10 process, it is clear why the use of
the vague and standardless public interest test is insufficient for CWA's effort to
privatize Nantucket Sound.

The stated purpose of the OCSLA is, among other things, to encourage and
facilitate the development of energy production from the OCS. In developing the
OCSLA, Congress stressed the importance of establishing specific standards
governing uses of these lands and waters. Many of those standards are set forth in
section 1332, entitled "Congressional Declaration of Policy," which includes:

Environmental Safeguards. Subsection 1332(3) states that the OCS is a "vital
national resource held by the Federal Government for the public" the development of
which should be subject to "environmental safeguards, in a manner which is
consistent with the maintenance of competition and other national needs." 43 U.S.C.
§ 1332(3).

Fair Market Value. Subsection 1332(3) requires that any program providing
for development of the OCS be in the public interest, and be consistent with principles
of competition and other national needs. Id. § 1332(3). At the very least, that would
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require that the United States to receive fair market value for any private use of its
property.

State and Local Government Involvement. Subsection 1332(4) insists that
coastal states receive sufficient assistance in dealing with any adverse consequences
that may result from a given use of the OCS. Id. § 1332(4). Further,
subsection 1332(5) requires that "the rights and responsibilities of all States and,
where appropriate, local governments, to protect their marine, human, and coastal
environments . . . should be considered and recognized." Id. § 1332(5).

These three factors alone illustrate the obvious inadequacy of the RHA to
guide the development of offshore wind energy. Reference to other sections in the
OCSLA only underscores that point. Congress dictated the basic framework for
allowing uses of offshore areas for oil and gas, the central elements of which include:
1) delegation of responsibility for the program to the Secretary of the Interior, id.

§ 1344(a); 2) publication of a five-year schedule of proposed lease sales indicating
the size, timing and location of leasing activity, id.; 3) assurance of receipt of fair
market value for lands leased and rights conveyed by the federal government, id. at

§ 1344(a)(4); 4) provision for appropriations and staff necessary to obtain resource
information, analyze and interpret exploratory data, conduct environmental studies,
supervise operations to ensure due diligence in exploration and development of lease
areas; id. at § 1344(b); 5) annual review of the leasing program, id. at § 1344(e); and
6) implementation of procedural regulations for program management, including
receipt and consideration of nominations for any area to be offered for lease or
excluded from leasing, public notice of and participation in development of leasing
programs, review by state and local governments that may be impacted by proposed
leasing, and consideration of coastal zone management program in the affected state,
id. at § 1344(f).

In contrast to the one-paragraph public interest test, the OCSLA implementing
regulations span almost 300 pages in the Code of Federal Regulations and provide
additional detail and requirements on how to make leasing and permitting decisions
and how to ensure environmental protection. For example, the regulations specify
performance standards, lease requirements, and reporting requirements, and provide
for disqualification, special approvals, rights-of-way and easements, suspensions,
extensions, and cancellations of leases for oil and gas operations. See gernerally, 30
C.F.R. Part 250. The regulations also detail requirements for exploration,
development, and production plans, pollution prevention and control, safety systems,
and safety training. See id. Other regulations govern exploration and prospecting, oil
spill response and financial responsibility requirements, and operations for minerals
other than oil and gas. See generally, 30 C.F.R. Parts 251 — 282. Procedures for the
administration of offshore leasing programs are especially detailed, including
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requirements for the participation of affected states, local governments, and other

interested parties, the special consideration of areas of concern, a competitive bidding
process, and environmental studies. See generally, 30 C.F.R. Part 256.

There is simply no comparison to be made between the Corps' public interest
test and the leasing program under the OCSLA. While it may not be necessary to
have a regulatory program for wind energy in place as highly detailed as that for oil
and gas, it cannot reasonably be argued that such significant activities should be
allowed under a vague public interest principle guided by no standards of decision
making, no articulated balancing test, and no established environmental safeguards
and criteria.

Reference to other laws concerning the use of federal lands and resources
further highlights the inadequacy of the section 10 approach. In the onshore context,
one of the principle sources of authority for authorizing the use of public lands for
mineral extraction and other uses is the Federal Land Management and Policy Act
("FLPMA"), 43 U.S.C. § 1701 et seq. Like the OCSLA, this law establishes
extensive requirements for authorizing the use of public lands (id. §§ 1732(b),
1761(a)), delegation of authority to the federal agencies with appropriate expertise (id.
§ 1712(a), (b)), detailed requirements for land use decision-making (id. § 1712),
special protection for specific areas (id. §§ 1711(a), 1712(c)(3)), and requirements for
payment to the federal government (id, §§ 1734, 1751, 1764(g)). Indeed, the federal
programmatic EIS for onshore wind is the product of FLMPA regulatory authority.

Not only is there specific authorization for onshore wind, the Bureau of Land
Management ("BLM") has prepared a programmatic EIS like the type APNS has
consistently advocated for offshore wind. The purpose of the programmatic EIS is to:
1) assess the environmental, social, and economic impacts associated with wind
energy development on public lands in 11 western states {excluding Alaska) and 2)
evaluate a number of alternatives to determine the best management approach to
mitigating potential impacts and facilitating wind energy development. 69 Fed. Reg.
54798 (Sept. 10, 2004). The value of this approach is noted in the draft programmatic
EIS itself — i.e., the BLM concluded that having a systematic, comprehensive wind
energy development program, if properly implemented, will facilitate development
and ensure consistency in the review of onshore wind energy applications. By
approaching wind energy development onshore in a comprehensive manner, the BLM
will actually facilitate the exploitation of the nation's wind energy resources.

The same principles can be found for the development of coal resources for
energy-related purposes. Under the Surface Mining Control and Reclamation Act, 30
U.S.C. § 1201 et seq., again a detailed and comprehensive program exists to define
environmental standards (id. §§ 1265, 1251), designate areas not subject to

27-



cvouniid
development (id. §§ 1272, 1281), and create a role for the states (id. §§ 1252(a), 1253,
1272(a)).

Similar concepts and requirements are recognized in the alternative energy
context. Under the Geothermal Steam Act, 30 U.S.C. § 1001 et seq., Congress sought
to promote the use of this form of renewable, alternative energy. Despite the goal of
promoting alternative energy, Congress still saw the need to establish a
comprehensive program that addresses the same considerations implicit in the
OCSLA. In the Geothermal Steam Act, Congress created a mechanism for
authorizing the use and occupancy of federal lands (id. § 1002), payments to the
United States (id. §§ 1003, 1004), areas off-limits to development (id. § 1014(c)), and
delegation to the appropriate agency with substantive expertise (id. § 1002). The fact
that this program has been successfully implemented without needlessly burdening
the development of this alternative source of energy is proof that this same approach
can be used for offshore wind energy plants.

These principles are also embodied in statutes governing the use of other
renewable resources, such as the Federal Power Act, 16 U.S.C. § 791a ef seq., which
governs hydroelectric power. The Federal Power Act authorizes the Federal Energy
Regulatory Commission to issue licenses for the use and occupancy of waters and
lands subject to United States control and jurisdiction and for the development of
hydroelectric power. Id. § 797(e). Licenses are subject to express environmental
criteria. Id. §§ 797(e), 803(j). Licensees must pay annual charges to compensate the
United States for, among other things, the use, occupancy, and enjoyment of
government lands. 7d. § 803(e)(1). States and local governments are afforded special
consideration in the licensing process. Id. § 797(f), 800(a), 818, 823a(c). States are
also entitled to 37.5% of all revenues deriving from projects within their boundaries.
Id. § 810(a).

In the context of the marine environment, the same principles are found in
other laws. The Ocean Thermal Energy Conversion Act, 42 U.S.C. § 9101 et seq., for
example, establishes the rules that govern the use of the U.S. owned waters for
thermal energy facilities. This law establishes a licensing system for the location of
those facilities (id. § 9111, and other sections), and requires the involvement of other
agencies with relevant expertise (id. § 9111(c)). It contains specific decision-making
criteria (id. § 9111) and environmental safeguards (id. §§ 9117, 9118). This law also
delineates the specific role for coastal states (id. § 9115).

The Deepwater Port Act follows the same approach. 33 U.S.C. § 1501 et seq.
Licenses are required to locate such ports. Id. § 1503. Authority to license these
ports is vested in the Secretary of Transportation. /d. Decision-making and
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environmental review criteria apply. Id. §§ 1505, 1506, 1509. The role of coastal
states is provided for. Id. § 1508.

Laws dealing with other uses of marine resources, besides land and water,
apply similar principles. For example, the Fishery Conservation and Management
Act, 16 U.S.C. § 1801 ef seq., governing the use of public trust fishery resources of
United States marine waters, recognizes the need for a comprehensive approach.
National standards governing all uses of fishing resources are set forth. 7d. § 1851.
The mechanism for authorizing private parties to take fish through comprehensive
plans that often require specific permits is set forth. /d. §§ 1852, 1853. A role is
defined for the states. /d. § 1852. Special protection and jurisdiction is provided to
specific areas. Id. § 1855(b). In particular, Nantucket Sound is recognized as unique,
due to its geographic configuration, and as a result, the Act vested Massachusetts with
jurisdiction over the entire Sound. Id. § 1856(a)(2)(B).

Numerous other examples could be cited from federal law. Congress has
consistently required much more than the Corps is doing for the proposed project. In
every one of these areas of interest, the Corps is not the federal agency that has the
appropriate expertise or the resources to make the relevant decisions. Energy projects
should be overseen by agencies such as the Department of Energy, the Federal Energy
Regulatory Commission, and the Minerals Management Service. Uses of offshore
lands and waters should be directed by the National Oceanic and Atmospheric
Administration and the Minerals Management Service. Decisions on valuation and
fair market return also fall under the ambit of those agencies. Decisions regarding
birds and living marine resources should be made by the U.S. Fish and Wildlife
Service and the National Marine Fisheries Service.

2. To Protect Federal Property Interests, the Corps Must Deny
the Requested Permit.

As the preceding sections illustrate, the section 10 permitting regime is
completely inadequate to protect federal property interests, requiring the Corps to
deny the permit outright. In the absence of federal legislation, the impact of the
proposed project on federal property interests is extraordinary. The federal
government will not obtain any revenues from competitive bidding, including for the
alternative purpose of conservation. In addition, the United States will not receive
lease or royalties from the occupation and use of OCS lands, as it does with virtually
all other programs governing natural resource development. The government will
lose the opportunity to oversee development of the OCS in a comprehensive,
systematic manner. The government will lose the opportunity to develop a
comprehensive system of ocean governance. The government will lose the
opportunity to protect Nantucket Sound as a national marine sanctuary. Because of
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the manner in which the Corps is treating this review, the government will lose the
opportunity to evaluate various sites and project applicants to ensure that the offshore
wind energy program is wisely administered. Indeed, all of those issues that the
government customarily regulates when developing resources programs will not be
applied in this context. In fact, the only thing to be gained from the project, as
discussed in more detail later in the document, are massive profits for the project
proponent alone to enjoy and a trivial amount of clean power that cannot begin to
address the problems CWA claims it addresses.

Even if the Corps has jurisdiction to grant section 10 permits for any structure
on the OCS, without the necessary Congressional authorization for the specific
development involved, granting a section 10 permit would result in an unacceptable
infringement on federal property interests. Without Congressional authorization and a
regulatory regime designed to protect federal property interests, an offshore wind
energy facility is against the public interest and cannot be permitted.

III. THE CWA APPLICATION FAILS THE PUBLIC INTEREST TEST
A. The Proposed Project Is Not in the Public Interest.

As discussed in the preceding section, the Corps cannot grant this permit in the
absence of explicit Congressional authorization of the activity. A section 10 permit
alone is insufficient basis for constructing the wind plant, and without Congressional
authorization, federal property interests cannot be adequately protected and the public
interest test cannot be passed.

Nonetheless, the Corps has continued to process CWA's section 10 application
as if it alone were sufficient authorization for CWA to construct its project. Thus, it
remains necessary for APNS to identify the many other specific reasons why the
proposed project is not in the public interest. This section of the APNS comments
explains why the proposed wind energy plant would negatively affect the public
interest. The public interest test as set forth in the Corps' regulations reads as follows:

The decision whether to issue a permit will be based on an
evaluation of the probable impacts, including cumulative
impacts, of the proposed activity and its intended use on the
public interest. Evaluation of the probable impact which the
proposed activity may have on the public interest requires a
careful weighing of all those factors which become relevant in
each particular case. The benefits which reasonably may be
expected to accrue from the proposal must be balanced against its
reasonably foresecable detriments. The decision whether to
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authorize a proposal, and if so, the conditions under which it will
be allowed to occur, are therefore determined by the outcome of
this general balancing process. That decision should reflect the
national concern for both protection and utilization of important
resources. All factors which may be relevant to the proposal
must be considered including the cumulative effects thereof’
among those are conservation, economics, acsthetics, general
environmental concerns, wetlands, historic properties, fish and
wildlife values, flood hazards, floodplain values, land use,
navigation, shore erosion and accretion, recreation, water supply
and conservation, water quality, energy needs, safety, food and
fiber production, mineral needs, considerations of property
ownership and, in general, the needs and welfare of the people.
For activities involving 404 discharges, a permit will be denied if
the discharge that would be authorized by such permit would not
comply with the Environmental Protection Agency's 404(b)(1)
guidelines. Subject to the preceding sentence and any other
applicable guidelines and criteria (see Sec. 320.2 and 320.3), a
permit will be granted unless the district engineer determines that
it would be contrary to the public interest.

33 CF.R. § 320.4(a).

This quotation is the sum total of the standard under which CWA would have
the Corps decide the fate of Nantucket Sound. It is also the sole basis upon which
project supporters, such as the Conservation Law Foundation ("CLF") and allied
groups, feel it is appropriate to formulate national policy on offshore wind energy.

Even though the Corps will use the DEIS to administer this test, see 69 Fed.
Reg. at 64919 ("The DEIS is intended to provide the information needed for the Corps
to perform a public interest review for the Section 10 permit decision."}, the Corps
fails to provide any analysis of these factors as they relate to the public interest test.
Indeed, nowhere in the record is there any explanation of how the Corps is
approaching this decision. As a result, the oublic has no idea what the Corps' position
is, and there is no proposed agency action on which to comment. Moreover, the
Corps has no published guidance on how to interpret or apply this test, besides its
regulations, which cryptically provide that each factor is weighed differently
depending on the circumstances of the case. See 33 C.F.R. §320.4(a)(1). The Corps
has never explained in any public setting how it intends to measure, balance and
decide the public interest test for the proposed project. As a result, this application is
being reviewed in a virtual decision-making vacuum.
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Given the lack of guidance from the Corps on the application and meaning of
this test, APNS has taken each factor listed in section 320.4 and addressed it
separately. For each factor, APNS addresses whether the effect of the CWA proposal
is positive, neutral, or negative. To the extent it is possible to quantify such effects
based on the DEIS, the record, or other information, APNS does so in its
corresponding discussion. For purposes of the ultimate public interest evaluation,
APNS assigns equal weight to each factor listed in section 320.4. See Figure 1.

FIGURE 1. SUMMARY OF PUBLIC INTEREST FACTORS

PUBLIC INTEREST EFFECT

§ 3204 FACTOR " . . . .
Positive Not Applicable Insignificant Negative

General Environmental Concerns-Air Quality v v

Energy Needs Ve _ O

Conservation

Economics

Aesthetics

Wetlands

Historic Properties

NN RN ENRY

Fish and Wildlife Values

Flood Hazards v

Flood Piain Values v

Land Use v

<

Navigation

Shore Erosion and Aceretion v

Water Supply and Conservation v

Water Quality

Safety

Food and Fiber Production v

Mineral Needs

SES|SNEA K

Considerations of Property Ownership

The Needs and Welfare of the People v

*Section 10 does not have a specific factor to address the purported air quality benefits upon which CWA stakes its claim of project
bencfits. For purposes of this review, air quality issues are considered under the "general environmental factor.” Although we have
assigned this factor a positive impact, this is done recognizing the speculative and insignificant nature of those benefits.

** A discussed in detajl in these comments, the energy benefits of this project also are vastly overstated.

As this figure clearly shows, the impacts of the proposed project are
overwhelmingly negative. A review of each of the section 320.4 factors indicates that
the project weighs heavily against the public interest. Only one factor, energy, can be
regarded as positive, and even this factor is speculative and of far less benefit than
CWA claims. The energy this project would produce is not needed now, and would
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be generated at a location where it is not of any benefit for the foreseeable future. The
air quality benefits are unquantified and unexplained or insignificant. The same is
true for greenhouse gas emission reductions. By contrast, there are numerous serious
negative impacts. Fourteen of the public interest factors have negative effects, and
many of these are very significant. These negative effects greatly outweigh the minor
positive impacts. Thus, the proposed project is not in the public interest. Indeed, the
question is not even a close call.

The necessity of denying the permit application is even more compelling when
the Commonwealth's objections are taken into account. Governor Romney has
expressed the Commonwealth's clear opposition to this project. The views of affected
states are accorded special deference under both Corps regulations, 33 C.F.R. § 325.8
(b),1¢ and the President's recent Executive Order on Facilitation of Cooperative
Conservation.!! Governor Romney has objected to the project on grounds based
within the realm of section 10 factors. If a permit application as problematic as this
one can pass section 10, then the public interest test is truly a rubber stamp for
developers to obtain project approval even in the face of overwhelming opposition,
extensive data gaps, inadequate information, and clearly identified adverse impacts
that greatly overwhelm, in number and cumulative adverse effects, the positive
consequences of the proposal.

In light of these overwhelming negative impacts, the Corps should simply deny
this application outright. If the Corps intends to continue this review, it must, at the
very least, remedy the tremendous holes in the existing data by requiring a

10 Under Corps' regulations, the Corps must refer an application to the Division Engineer
when the District Engineer's recommended decision in a given case "is contrary to the written
position of the Governor of the state in which the work would be performed.” 33 C.F.R. § 325.8(b).
Further, in cases where "there is substantial doubt as to authority, law, regulations, or policies
applicable to the proposed activity,” the Chief of Engineers is required to review all applications. Id.
§ 325.8 (c). In fact, in cases where state and local authorizations are needed in addition to an Army
Corps permit and the state and local permits have been denied, the Corps will either immediately
deny the Army permit without prejudice or continue processing the permit but deny it upon
conclusion of its review. Id. § 320.4 (j).

11 On August 26, 2004, President Bush signed Executive Order 13352 on Facilitation of
Cooperative Conservation. The purpose of the order is to ensure that federal agencies implement
laws relating to the environment and natural resources in a manner that promotes cooperative
conservation with an emphasis on including local participation in federal decision-making. The
executive order directs federal agencies to take into account and respect the interests of people with
ownership or other legally recognized interested in land and other natural resources. 69 Fed. Reg.
52989 (Aug. 30, 2004).
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supplemental EIS. Any effort to correct these inadequacies would require the Corps
to address a series of major issues on which the DEIS is completely silent. That in
turn could not be done without issuing a supplemental DEIS and allowing another
round of public comment. Otherwise, the right of the public to comment on the basic
issues that will influence the Corps' decision would be violated. If the Corps intends
to move forward with its section 10 permit, a supplemental DEIS is the only legally
sustainable course.

Of course, a supplemental DEIS would not be necessary if the Corps chose to reject
the permit outright, given the impacts on federal property interests and the lack of
project benefits. The purported air pollution, global warming, and other benefits of
the project are so fundamentally overstated that they cannot justify the project, given
the other significant adverse environmental, social, and economic impacts. The
discussion begins below with a summary of APNS's analysis of the purported impacts
of the project on air quality, followed by a summary of the energy needs of the region.
APNS begins with these two factors, because of CWA's heavy reliance on them for
justifying the project. Further, because of the critical importance of the air quality
impacts, Section IV is focuses exclusively on this issue. Each of other factors is
addressed separately below.

B. A Factor-by-Factor Analysis of the Proposed Project Indicates that
the Project Is Not in the Public Interest.

1. Air Quality Impacts.

The DEIS claims that the proposed project will significantly reduce emissions
of both conventional air pollutants and global warming gases by replacing power
generated by fossil fuel fired plants. In fact, constructing the project would not result
in any meaningful reductions in air pollutant emissions and seems unlikely to result in
any meaningful reduction in emissions of greenhouse gases. Any emission reductions
that did result would be far smaller than the DEIS projects.

a. Air pollution.

According to the DEIS itself, sulfur oxides and nitrogen oxides are by far the
most damaging power plant emissions. These emissions are regulated by "cap and
trade" programs that limit total emissions over broad areas to a specific "not to
exceed" amount. Constructing the proposed project will not change that amount and
therefore will not change overall emissions. Instead, it will allow some other power
plant to control its emissions slightly less than would be required if the project were
not constructed. The DEIS completely ignores this fundamental regulatory point.
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Even if the incorrect conclusion that the proposed project would reduce air
pollution emissions by "backing out" emissions from fossil fuel fired plants were to
be indulged, the benefits claimed are too high by at least a factor of ten. The DEIS
exaggerates the amount of power that the project will generate, and vastly exaggerates
the emissions rates for the fossil power that the project would replace.

b. Global warming.

Constructing the proposed project probably would not reduce emissions of
greenhouse gases. Massachusetts has adopted a "renewable portfolio standard" (RPS)
that requires power companies to buy a percentage of their power from qualified "new
renewable sources," which receive renewable certificates based upon their generation.
The DEIS assumes that the proposed project would qualify as a "new renewable
source” and receive certificates for their generation. But the percentage requirement
puts a limit on the number of certificates. Accordingly, if the project were to go
forward and get certificates, the certificates generally would not go to some other
project (or projects). That other project, in consequence, would become uneconomic
and would be cancelled. Put another way, in this case the amount of renewable
generation—and thus the greenhouse gas reductions—would be the same regardless
of whether or not the proposed project were constructed. The DEIS, once again, does
not analyze this fundamental issue.

The proposed project would not provide cost-effective carbon reductions or
encourage innovation in new carbon-free approaches to electricity generation. Even if
the impact of the RPS were ignored, the proposed project would cause negligibly
- small reductions in carbon dioxide emissions at a cost far exceeding the cost of
alternative approaches. It would be far more sensible to pursue carbon control
through a comprehensive mechanism such as the regional cap and trade system now
being developed in the Northeast than by constructing the proposed project.

c. Overall perspective.

The proposed project would not be economical without $382 million worth of
public subsidies. By any reasonable measure, these subsidies far exceed the value of
the air pollution and global warming benefits they would purchase. Since those
benefits have already been "bought and paid for," they should not receive any
additional weight in the Corps’ public interest determination. In particular, to set
these benefits off against the harms of the project to fisheries, wildlife, the scenic
value of Nantucket Sound, and many other factors, so as to reduce the weight given
these uncompensated harms, would represent unjustifiable double counting.
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2. Public Interest Factor "Energy Needs."

APNS strongly supports renewable energy projects and agrees with the goal of
bringing such projects on-line, when they are properly sited and the environmental
effects have been addressed. Such is not the case here. Because the region has no
immediate or near-future need for addition energy, this public interest factor is, at
best, a nominal positive.

Contrary to the conclusions drawn in the DEIS, the proposed project is simply
not required to meet reasonably foreseeable regional energy needs. The DEIS
attempts to establish the need for the proposed project in the no-action/permit denial
alternative section of the DEIS. In Section 3.3, the Corps opines that in the absence
of the proposed project, a number of things would occur:

Electricity demand will continue to increase, and is projected to
grow by 1.9% annually through 2025 (see Appendix 2.0A), or
approximately 46% over the 20 year projected life of the
proposed Project. In the absence of extreme energy conservation
measures, this ever-increasing demand for electricity will need to
be met through increased supply, regardless of the development
or denial of the Project. Meeting this increased demand with
new or refurbished generation supply is likely to be further
impacted by the retirement of the region’s older fossil-fueled
power plants (see Appendix 5.16-B).

DEIS, at Sec. 3.

This analysis, which was obviously designed to justify the proposed project, is
highly problematic. First, the 1.9% annual growth rate in electrical demand, which
was derived from a DOE report on the future of natural gas supplies in New England,
is actually the growth rate for the United States, not for New England. Based on the
most recent 2004 CELT report published by NEPOOL, the growth rate of demand in
New England is projected to be only 1.3% over the ten-year analysis period of the
CELT report.

The DEIS additionally relies on an outdated report written by LaCapra
Associates in 2002 that includes an analysis of the need for power in the New
England region. LaCapra based its analysis on the NEPOOL CELT report issued by
NEPOOL in the spring of 2002. Since that time, NEPOOL has published two more
CELT reports. Furthermore, LaCapra apparently made adjustments to the Available
Generating Capacity included in the 2002 NEPOOL CELT report based on its own
judgment of unit retirement schedules, but failed to document the underlying
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assumptions used to make these judgments or to reference any outside sources to
support the retirement assumptions it uses. In fact, these assumptions are
questionable. By prematurely retiring these units in their analysis, it appears that
LaCapra has created an artificial need for power in 2008. The Corps has apparently
not attempted to obtain updated information by obtaining more recent reports, nor had
the results of the LaCapra analysis verified by an independent third party.

Using the most recent NEPOOL CELT report issued in April 2004 and
LaCapra’s own criterion of 15% as the minimum reserve margin requirement before
any additional generation is needed in New England, the next incremental MW of
capacity is not needed until 2013. See Figure 2.

FIGURE 2: NEPOOL CELT REPORT —~ APRIL 2004 (SUMMER ANALYSIS)

NEPOOL 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013
Unadjusted Load Forecast 27279 | 27,893 28,207 | 28,510 | 28,818 | 29,136 | 29452 | 29,799 | 30,124 | 30,454
{based on 50% probability) 1,534 1,578 1,627 1,685 1,724 1,737 1,730 1,620 1,565 1,565
Demand Side Management* 10 10 10 i0 9 9 9 9 9 9
{netted from load)
Adjusted Load Forecast 25735 | 26,305 | 26,570 | 26,815 | 27085 | 27,390 | 27,713 | 28,170 | 28,550 | 28,880
Total Capacity 31,752 | 31,958 | 31,995 | 33,150 | 33,150 | 33,150 | 33,143 33,143 | 33,143 33,143
Adjusted Load Forecast 25735 | 26,305 | 26,570 | 26,815 | 27,085 | 27,390 | 27,713 | 28,170 | 28,550 | 28,880
Installed Reserves (MW) 6,017 5,653 5,425 6,335 6,065 5,760 5430 4,973 4,593 4,263
:;s;alled Reserves Margins 234% | 215% | 204% | 23.6% | 224% | 21.0% 1 195% | 17.7% | 16.1% | 148%
b

* Funding for DSM prngrams fall off beginning in 2010, therefore CELFT report assumes less impact of DSM

In addition, it should be noted that NEPOOL's 2004 CELT report discounts the
impact of Demand Side Management ("DSM") beyond the year 2010, as funding
sources for DSM are being phased out after that time and the benefits of DSM are
assumed to decline. Contrary to that assumption, it is highly likely that funding of
DSM programs will continue beyond 2010; thus, the need for power would be
extended beyond 2013.

Using NEPOOL’s 2004 CELT report data and applying LaCapra 15% reserve
margin, there will be no regional need for power until well into the next decade. With
added emphasis on DSM, this need could be extended well beyond the 2015 time
frame. Thus, the proposed project will have no impact whatsoever on the energy
needs of the region for the foreseeable future.
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Further, all of the New England load growth anticipated between now and
2013 can be managed through cost effective DSM programs. According to a report
commissioned by the Northeast Energy Efficiency Partnerships, Inc.,!2

e "By 2013 an energy savings of 24,375 gWh and demand
savings of 8,383 MW..." can be achieved through a
sustained campaign of energy efficiency programs.
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e "If New England can capture only 48 percent of the
energy efficiency potential, or 16,500 gWh, then it is
possible to offset...," all of the projected load growth
between now and 2013.

¢ "Energy efficiency is 67% cheaper than the average cost
to supply electricity."

In light of the regional need for additional power, and the value of cost-effective DSM
management, there is no justification for the proposed plant on the basis of energy
needs. To the extent that any additional power is treated, per se, as a benefit, that
benefit is vastly outweighed by the tremendous impacts associated with the proposed
project.

3. Public Interest Factor "Conservation."

Though the Corps provides no guidance as to the meaning of this factor, it
should not be duplicative of other factors. Thus, even though numerous negative
conservation impacts will occur for factors such as fish and wildlife, land use, historic
properties, and others, APNS addresses those issues separately.

Nonetheless, it is clear that a very strong negative finding on the conservation
factor is required by one of the most clear and compelling attributes of Nantucket
Sound - its status as a sanctuary under Massachusetts law; its status as a federal MPA
under Executive Order 13158; and its qualifications for National Marine Sanctuary
status. These features of the Sound are discussed in detail elsewhere in these
comments, and they are summarized in recent reports from the Center for Coastal
Studies. Exs. 8, 9. Indeed, under Massachusetts law, the very features of Nantucket
Sound that would be destroyed by the CWA energy plant are specifically protected
(e.g., the scenery of the Sound and its overall ecology). M.G.L. c. 132A, § 14 et seq.

12 Economically Achievable Energy Efficiency Potential in New England, by Optimal
Energy. Prepared for Northeast Energy Efficiency Partnerships, Inc. (Nov. 17, 2004).
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The value and importance of conservation in this area is not adequately
addressed in the DEIS. The situation is eloquently stated in Becoming Cape Cod:
Creating a Seaside Resort:. "The sustaining physical and psychic properties of the
Cape are founded on the region’s sense of authenticity, a connectedness to nature and
history that many other vacation places lack. Cape Cod, and New England in general,
like to sell themselves as ‘real,” as not-Disney." J.C. O'Connell, Becoming Cape Cod:
Creating a Seaside Resort 135 (2003). [O’Connell, J.C. 2003. Becoming Cape Cod:
Creating a Seaside Resort. Lebanon, NH: University Press of New England at 135.]
"[I]n the final analysis, a place’s authenticity is not utilitarian but grounded in the
connection between the physical setting and people’s emotional response to it. That is
why the future of Cape Cod’s development and its sense of place is such an important
issue." Id. at 136.

Clearly, promoting and "conserving" these remarkable values of the Sound is a
public interest value. The CWA project will eliminate all these values, and the
conservation ideals they represent. The permit application therefore fails, in a
resounding way, under the conservation factor of 33 C.F.R. § 320.4.

4, Public Interest Factor "Economics."13

The Corps’ economic analysis of the proposed project rests on several
powerful assumptions that prove unreasonable. The DEIS misrepresents some
important factors that determine the economic impacts of the proposed project and
disregards other important factors. The errors in the economic analysis in the DEIS
fall into four categories:

First, the DEIS does not account for all of the direct costs of the proposed
project. The DEIS does not factor in the loss of revenue for the use and occupation of
public lands and waters, and it overlooks evidence indicating that the costs for major
repairs and decommissioning exceeds estimates included in the DEIS.

Second, the DEIS does not consider evidence indicating that the proposed
project's benefits would be much smaller than claimed. The DEIS assumes that the
project would produce economic benefits as the electricity generated by the wind
turbines would displace an equal amount of electricity that otherwise would be
generated from burning fossil fuels. This displacement would produce cost-savings

13 Much of the study of economics is contained in Niemi, E., ECONorthwest, Deficiencies in
the Corps’ Economic Analysis of the Cape Wind Project: Comments on the Draft EIS/EIR (February
2005) attached to Volume 2, and in the BHI study analysis issues in 2004.
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for electricity consumers and human-health benefits for peopie that otherwise would
be exposed to pollutants from fossil-fuel-burning generators.

The DEIS, however, disregards evidence indicating that the proposed project
will likely produce less electricity than estimated and that any electricity it produces
probably would not displace electricity derived from fossil fuels, but rather electricity
derived from other renewable sources of energy: biomass, landfill gas, or wind
resources elsewhere. Consequently, the cost-savings for consumers and the human-
health benefits would be far less than estimated and could, in fact, approach zero.

The Corps also assumed that the proposed project would have only positive
impacts on the region’s jobs, incomes, and tax revenues. The Corps, however,
overlooked evidence indicating that the project’s negative impacts on the
recreation/tourism industry would offset any of its positive, regional impacts.
Moreover, it did not consider the likelihood that the jobs, incomes, and tax revenues
generated by the propose project would come at the expense of those that otherwise
would be generated by other renewable-energy projects elsewhere in the region.

Third, the DEIS does not consider evidence indicating that the project would
impose costs on others, including:

» The tourism/recreation industry. The proposed project is
likely to have significant, negative impacts on the value of
recreational activities and on the area’s tourism industry, with
tourists perhaps reducing annual spending by $57 - $123
million. The DEIS tries to compare apples to oranges. The
studies it uses are based on projects having many fewer and
much smaller turbines, have significant methodological
problems with the study, and look at only upland sites.

+ The fishing industry. Evidence submitted by boat captains
indicates that the 130 turbines, located in an area where
currents are strong, would pose a significant hazard and cause
the industry to avoid the area altogether or incur additional
costs and risks to those fishing among the turbines.

» Property owners. To conclude that the proposed project
would not negatively impact the value of nearby properties,
the DEIS relies on studies that employ unreliable methods
and data from wind projects elsewhere, in areas where scenic
views contribute little, if anything to property values. That
evidence has little, if any, applicability to this setting. A
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broader review of all the relevant evidence indicates the
project probably would lower property values, both directly,
by degrading the scenic amenities of properties with views of
Nantucket Sound, and indirectly, by depressing the area’s
recreation/tourism industry.

The ecosystem’s intrinsic value. The DEIS fails to analyze
the project’s potential, negative effect on people who place an
economic value on the undeveloped character of the
Nantucket Sound ecosystem.

State, local, and private investments in the ecosystem. The
proposed project will potentially undermine efforts to protect
and restore the Nantucket Sound ecosystem, including several
decade’s worth of effort to prohibit industrial development
through state and local regulations restricting development
elsewhere in the ecosystem, and by expenditures to protect
the ecosystem from degradation.

Fourth, the DEIS does not consider economic risks associated with the
proposed project. To provide a full assessment of risks associated with the project,
the DEIS must consider:

Financial risks. Although the Peer Review Committee noted
that the worst-case scenario would be for the proponent to go
bankrupt and abandon 130 derelict turbines at sea, the DEIS
does not address this possibility. The DEIS should have
considered the proponent's lack of relevant experience;
uncertainty regarding the availability of subsidies in the
future; potential technological failure; and potential accidents.

Ecological risks. The Peer Review Committee also warned
that the proposed project could cause: large numbers of bird
deaths; destruction or disruption of habitat; impacts of noise
on fish and mammals; impacts on fish larvae; disturbances to
the seabed; and collisions with boats or ships. Extensive
ecological damage resulting from the project—an oil spill, for
example-—could have enormous economic costs, none of
which is addressed in the DEIS.

Navigation risks. The DEIS assumes that the project would
not negatively impact boat and ship traffic, because nothing
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would ever go wrong: all boats and ships intending to remain
clear of the area would do so, and no boat or ship in the area
would experience mechanical failure or navigational error.
Alternative evidence indicates that the installation of 130
turbines in Nantucket Sound would increase the number and
severity of wrecks and/or cause regulators to impose
restrictions on boat and ship traffic in the area.

Correcting all the errors in the DEIS would markedly alter the economic
portrait of the project. Instead of highlighting hypothetical benefits associated with
displacing electricity from fossil fuels, minimizing the costs, and painting over things
that could go wrong, the corrected portrait would show minimal impact, if any, on the
region’s consumption of fossil fuels, minor reductions in air pollution, degradation of
an ecological asset that plays a key role in the area’s economy, substantial costs
imposed on many different groups, and significant economic risks for everyone
involved. The costs and risks of the project almost certainly outweigh the potential
benefits, supporting a conclusion that permitting the project would not serve the
public interest.

5. Public Interest Factor " Aesthetics."

This factor is a very strong negative for the proposed power plant. The beauty
of the Nantucket Sound region is one of its fundamental characteristics, and perhaps
the single most important reason Cape Cod and the Islands are a destination for so
many. The survey for the Massachusetts outdoor recreation plan found that the
primary reason for being satisfied with a recreation area is its "attractiveness."

The DEIS (and, hence, the Corps' public interst review) fails to consider
aesthetics adequately because of two inappropriate decisions. First, it limits itself to
impacts from (or to) historic properties. There is no basis in the regulations for such
limitation. In the context of the culture and economy of Cape Cod and the Islands,
aesthetics is clearly a much larger concern than can be represented by historic
properties. Second, the DEIS substitutes the word "visual” (i.e., visible) for
"aesthetics" (i.e., judgments concerning beauty) and describes the visual effects
primarily by creating photographic quality visual simulation from selected views.
Although well-developed techniques and procedures exist to evaluate aesthetic
impacts, see Smardon et al. 1984; Smardon, et al. 1988; USDA 1996, the Corps failed
to use such techniques. This failure is conspicuous, since the U.S. Army Corps of
Engineers' (2000) own Planning Guidance Notebook requires the use of such a
process and specifically recommends the use of Smardon, et al. (1988).
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Because of these failures, the consideration of aesthetic concerns in the DEIS
is inadequate. The following list provides only a few examples of the failure of the
DEIS to consider critical information:

e The DEIS fails to consider impacts from the project to
aesthetic and recreation experiences at non-historic sites.
This failure is particularly troubling for two critical
resources that have special scenic protection: the Waquoit
Bay Area of Critical Environmental Concern and the
Monomoy National Wilderness Area.

¢ In the area of "aesthetic factors," a simple characterization
as "temporary or permanent, and determined both
individually and cumulatively to have no effect, no
adverse effect or an adverse effect” is inadequate because
it gives no indication of the cause or magnitude of the
several components that contribute to such a decision. An
aesthetics assessment procedure must be used that
documents the results at each stage.

¢ In the field of visual aesthetics analysis, "potential views"
includes viewpoints that would have a view if only
topography were concerned, without the screening effect
of vegetation and other elements that could be removed by
human or natural causes. The DEIS fails to consider
potential views.

e The cultural resources of Cape Cod and the Islands are not
limited to historic properties, which is all the DEIS
addresses. Although the DEIS recognizes in passing
throughout the document that Cape Cod and the Islands
are dominated by a maritime culture that supports tourism
and other actives, it fails to describe this culture and its
characteristics.

A comprehensive study of aesthetic impacts is warranted because the aesthetic
experience is one of the foundations of the culture and tourist economy of Cape Cod
and the Islands. A detrimental impact to this foundation could have devastating
effects on the public’s needs and welfare. Even without completing such an analysis,
however, it is clear that the industrialization of the Sound will have profound negative
impacts on the aesthetics of the region. No party disputes the strong negative effects
of the proposed project on this public interest factor.
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6. . Public Interest Factor "Wetlands."'14

The CWA wind-energy plant will have negative effects on wetlands. The
project will affect coastal wetlands through work associated with cable installation
and offshore wetlands through the construction; monopole emplacement, and
supporting/protective structures. Proper precautions are necessary to mitigate impacts
associated with the proposed project.

The DEIS does not address the serious impacts to waters of the United States
from discharges that are regulated under section 404 of the Clean Water Act. Section
404 applies to both the cables and to portions of the project that are within the three-
mile limit of the territorial seas. The installation of the cable using jet plow
technology creates a discharge of dredged material because it relocates or disturbs
significant amounts of sand. In addition, the DEIS does not consider the potential for
sediments to be resuspended by anchor line sweep. The anchor lines are predicted to
scrape the bottom to a depth of 6 inches, probably repetitiously, a process that will
propel sediments into the water column. No analysis has been done to estimate how
much and how far these resuspended sediments may be carried under conditions
prevailing at the site.

There also are 404 jurisdictional impacts associated with the use of erosion
mats (or rip-rap if the mats are not effective) around the monopoles. A number of
these structures will be in 404 jurisdictional waters as a result of the expanded state
boundaries. These mats are designed to trap sand and will result in alteration of the
sea bottom configuration, as well as impacts to benthic species covered by the mats.
CWA has not applied for a 404 permit for this purpose; therefore this would be an
illegal fill activity, in violation of section 404, constituting a significant adverse,
unpermitted environmental impact. The same adverse impact will occur in
association with the other monopoles beyond state waters, although they would not be
in jurisdictional waters.

An added negative effect for the jurisdictional areas under section 404 is the
fact that, under the 404(b)(1) guidelines, these non-water dependent structures should
not be located in these waters at all, given the ready availability of onshore sites.
Because both the project and cables are regulated under section 404, they must be
evaluated against the Clean Water Act's section 404(b)(1) Guidelines. Under the
Guidelines, the applicant must evaluate opportunities for use of non-aquatic areas and
other aquatic sites that would result in less adverse impact on the aquatic ecosystem.

14 For purposes of this factor, section 404 jurisdictional areas are equated with wetlands.
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See 40 C.F.R. § 230.10(a)(1)(i). The DEIS fails to make appropriate factual
determinations regarding the potential short and long-term effects of the proposed
discharge and fails to consider such other alternatives. Even more importantly,
because the proposed discharge is not water dependent, and because it would be
located in a special aquatic site, there is a presumption that practicable alternatives to
the discharge are available. 7d. at § 230.10(a}(3). These alternatives have neither
been presented by CWA nor evaluated by the Corps.

Under the Corps' section 10 regulations "a permit will be denied if the
discharge that would be authorized by such permit would not comply with the
Environmental Protection Agency's 404(b)(1) guidelines." 33 C.F.R. § 320.4(a).
Thus, the Corps' own RHA regulations require that the section 10 permit be denied
under this public interst factor alone.

7. Public Interest Factor ""Historic Properties."

The National Historic Preservation Act ("NHPA"), and the regulations of the
Advisory Council on Historic Preservation require Federal agencies to consider the
effects of their actions on historic properties and to take those effects into account
during project planning and implementation. As a Federal agency, the Corps is bound
by these obligations, 33 C.F.R. Part 325 and Appendix C.

Although the Corps claims to have met these obligations, the DEIS
demonstrates that the proposed project will violate federal historic preservation laws
and weigh heavily against the public interest by causing adverse impacts to certain
historic properties and failing to consider potential impacts to others.

First, the proposed project will directly and adversely affect two historic
properties of exceptional national significance to the United States that have been
designated by the Secretary of the Interior as National Historic Landmarks ("NHLs") -
- the Nantucket Historic District and the Kennedy Compound. Under section 110f of
the NHPA, the Corps must minimize harm to both these properties to the maximum
extent possible. In this case, the only way to meet this obligation is to mandate that
the CWA project be constructed outside of Nantucket Sound.

Second, the Corps failure to consider visual effects to numerous historic
properties violates section 106 of NHPA. That provision requires Federal agencies to
consider visual effects to any property "included in or eligible for inclusion in the
National Register." At the request of APNS, a qualified historian has identified at
least 23 historic properties not assessed by the Corps, including two properties
included on the National Register, one property that has been determined eligible for
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